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APPELLATE CIVIL. 


before itr. jusHce Biirh'itt and Mr* Justice Menderso‘A> 

IBALDEO SING-H and others (Defendants) v * JA0(jU BAM and 
another (Pdaintiees).* 

d.ct Uo, IV o/l88^ (Transfer of Property ActJ, sections 67(7^, 85, 101— 
Mortyaye ^Toreclostire — Far lies — Suit for foreclosure hy 2^ri<>r morh 
gagee without mahing holder of suhsequent Registered mortgage a 
yarty* 

A prior mortgagee coiiditioaai sale) broaglit a sUit for forociogure 
land obtained a decree without making party to the suit a second mortgagee 
(by usufructuary mortgage) whose mortgage was registered. The second 
mortgagee, having uusuccessfully objected when the prior mortgagee proceeded 
to take poasession through the Court, sued for and obtained a declaration that 
he was not bound by the foreclosure decree. The prior mortgagee thereupon 
sued the second mortgagee, praying that the latter, if he failed to redeem 
the prior mortgage, might bo debarred of his right to redeem, and that in 
that case possession should be given to the plaintiff. Seld that the eonten- 
tiou of the second mortgagee that all that the prior mortgagee was entitled 
to was to obtain possession on redeeming the second mortgage could not be 
sustained, and that the prior mortgagee was entitled to the decree pwayed for. 
VenJeata v. Tfamiam (1), Xrishian v. Chadayan KulU Maji {%)^ FadUMcd y, 
Wiamran Vinayah {Z),Besad LalJMhai Jethahai Mundas Ktiherdas 
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The plaintiffs respondonts held a prior mortgage by condi- 
tional sale, and it appears that they brought a previous suit upon 
their mortgage for foreclosure xvithout making the defendants 
appellants parties to their suit. The second mortgage was a regis-* 
tered mortgage, and according to the decisions of this Court, and 
amongst them the decision of a Full Bench, which is binding upon 
ns, the plaintiffs, when they brought this suit, must be taken to 
have had notice within the moaning of section 85 of the Transfer 
of Property Act of the second moitgage, and wore therefore bound 
under that section to have made the second mortgagees parties. 

The plaintiffs obtained a decree for foreclosure and possession^ 
but when they proceeded to take pos'^ossion through the Court 
the defeudants-appellants objected that they were not bound by 
the decree, and that their possession as usufructuary mortgagees 
could not be disturbed. Their objections having been disallowed, 
they sued for and obtained a declaration that they were not bound 
by the foreclosure decree. The plaintiffs thereupon brought the 
present suit against the defendants appellants, pitying that the 
latter, if they failed to redeem their (the plaintiffs’) mortgage, 
might he debarred of their right to redeem, and that in that case 
possession should be given to the plaintiffs. The plaintiffs, it 
should be mentioned, claim the benefit of section 101 of the Trans- 
fer of Property Act ^ in other words, they claim for the purposes 
of this suit to have their mortgage treated as still Cfmtinuing to 
subsist notwithstanding the decree for foreclosure which they 
obtained against the mortgagor. 

It has been contended before us on behalf of the appellants 
that the plaintiffs not having in the previous suit given the 
defendants an opportunity of redeeming their mortgage, are not 
entitled now to insist upon the defendants redeeming or being 
foreclosed, and that all they are entitled to is to obtain possession on 
redeeming the defendants’ mortgage. This contention was raised j 

for the first time in second appeal, bat we allowed the matter to * 

be argued, and gave the respondent an opportunity of meeting the * 

eantentioa. | 

As pointed out in Venkata v. Kammm (1) to render a decree 
for foreclosure effectual, the mortgagees must make sabse<iue»t 
(1) (1882) 1. S Mad., 184 ». 185r. 
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my opinion, bar the present 
Code of Civil Procedure nor 
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a, he was before, enfiilocl to 


still, 


the decree was obtained, is 

" WiBhos-.l/oAa« lUmr v. Togt^ 

and n J’- mortgagee claims to foreelot,c 

and obtains a foreelosnre decico onghi not in piinciple to put a 

s«bseci«ent mortgagee wim .^as not a party to the suit or the pnr- 
cW under a sale under a decree upon the subse,neut mort- 
ga,e ma worse portion than he would have been had the first 
gageo obtained a deeiee for sale instead of for foreclosure. 

of Prowl Transfer 

subseqaent mortgogee has as regards redemption and foreclosure 

the lL“e ri^hl or mortgagees and 

a^ainsrr subsequent mortgagees, if any, as he has 

foreoltira fl e" '^^^tgageo has not as regards 

bas against his mo^tglgorl' mortgagees as he 

gagJr hal fun r contention is not sound. The first rnort- 
morWe if ^ “ortgugorto foreclose the 

been made nits ft t “ '‘-^ving 
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on .iTtaSlI ™ ”»• ontiM M,. 
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Before M} Justice^ JBayierji and M) AiTcynan 

CHAHBI PIIASAI) (Dctksjdaj?!) >0 MAHVBATA MAHEXDKA MAHDNDEl 
SmGH (Pi.untiff).-*' 

AssigTiee of O’Oternwenl eiicuue— “Interest on an ears— “Act hio tStll oy* ISSl 
fK'-'fl' P- Ment ActJ^ section QBfiJ — Act Ifo of 1873 (X “W 

B land BcDenuc Act), section l4iS—Ees judicata— Ct^vd B ) 04 echo e 
Code, section IB--Act Xo, VXII of 1859 (Gml Bioccdme Code), sen 
i'lon 2 

mid by Bmei ji and Aikiiiw, JJ , tbafe an assignee of Go\cinnient iLienxic 
cannot fane foi inteiesfc on aiitars Bithal Das t, Ma^ pltnl (1) itfciicd to. 

Wbeie Af assignee of Gorsinmcnt xeyonu , feued B foi aieub of ihvemm 
and iiitoieat tEcieon m legud to one hhaia, and got a dtcieo whicli nuludtd 
inteiestj^ and in ^ subsuinent similar suit in regaid to anotbei lhata M 
again resisted A^s claim fpi inteiest — 

PeW by Banciji, d, tliat tlie fact that tlie reasoning upon v,lncli tlie 
foimer Judgment was based was cqiully applicxble to the second cise did not 
give tlie foimei judgment tbe foicc of res judu at a m the socoud o\se 

J2>7f7 by Aikman, J , that the former judgment did opoiaie as ies jtfdi- 
caia. Baiki&han t. Xishan fat (Z) and Baht mm Sin^/iY Bual 801 (jh (3) 
referred to. 

The facts of this case sufficiently appear fiom the judgments 
of the Court. 

Mr. S. S. Bmgh and Pandit Mudan Mohan Malavuya, for 
the appellant. 

The Hon’ble Mr. Oonlan and Babu Batan Chanel for tl e 
re=pondent. 

BANEE.rij J- — The only question which has been raised in 
the argument address© I to iis, and which we are called upon to 
determine in this appeal, 5^ whether the plaintiff respondent is 
entitled to the amount of interest awarded to him by the Courts 
below. The plaintiff is an assignee of the Government le venue, 
and he brought bis suit under section 93('i) of Act No. XII ot 
1881, to reeoTer from the defendant, landholder, arrears of 
Governtoent revenue for the years 13021'. and 1303F. and the 
kharif harre'^t of 1304F. due to the plaintiff as such assignee. 
He included in bis claim a sum of Bs. 103-0-4 as intere-t payable 
on the arrears due. The defendant, among other things, denied 

* Second Appeal Ko 141 of 1898 ftom a deereo of W F Wells, Esq, 
BJatrict Jidgo of Agra, dated the 30tk November 1897, conaumng a decieo of 
Mnnsbi Gatoga Sabai, Deputy Coneotoi of Agia, dated he 24th August 1897. 

fll (1884.) li L. B., 6 All., SOS. (2) (1888) I, Ii. B, 11 AU , 148, 

(3) (1881) I. I), E , 4 All , 55. 
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tlie ijiaiutiff’b right to obtain interest. lie failed in the Courts 
CouT the same contention in his appeal to tliis 

_ The question is a novel one, and, as f.vr as we are aware, there 
IS no reported judgment of this Court deciding it. It is mnred 
on behalf of the defendant that as under the provisions of the 
second paragraph of the 148th section of the North-msterii 
Provinces Land Eevenne Act, 1873, no interest can be demanded 
on any arrear of laud revenue, the plaintiff as assignee of such 
revenue IS not entitled to claim interest on the arrears due to 
him, and that an assignee cannot acquire higher rights than those 
possessed by his assignor On the other hand, it is argued that 

«d tta .nterat .5 payable „„ 

s payabl. Tie p„i,„ Uby „„ „.ean, ftpl 

tal full ca,. deration 1 a„ „„ble to hold that as.ignS 
of the Goj.™„.„, revopoe fa i. .ay difforept position from .p 
Jgpoe of property of any „b„ “ 

of the aeeigomepl ip his favour the plaintiff cap recover on 

twe°r ’^The’.'" “7*“"’ 'Vos not entitled to 

.» 0 '.r The second paragraph of section 148 of Act Wo. XIX 

of 18,3 provide, that iotore.t shoU be demanded ou oav 

arrear of land revenue,” and there forp if i T ia ^ 

+„ *1 f'l . meieiore, it the arrear were due 

0 the Government, it had no po^er, by reason of the above 

provision, to demand and reDover interest. The settlement with 

the predecessor m title of the defendant was made under the Land 

Levenue Act subject to all the lights and obligations created or 

ST with iro^Ttl^”^ privileges acquired by the land- 

li hie to pay interest on arrears of revenue, and he is entitled Z 

fne cfTlTTr <^“vernmont, but against every 

0 ti0iiv3ij[g titl© from Govemmonf * 4*jaL» • ^ 

from the Government is not therefore* entitled T \ ^®*='gnco 

on teears of revenue, any more tlnn wt the r " 

The plaintiff, it is true, has not aconirT 

An ihn ^ j. * ^ all tlie rights ooiiferrAd 

on fcGov,n.m»,.m,.g.,d to iho ooUooUo. ‘f 

but that 13 in oonsequenco of the stitniA^v • rnvepue, 

1 V VI mo feutptoiy provisions contained in 
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tlie Rent Act (No. XII of 1881). Under tliat Act the procc'^s 
prescribed for ihe recovery of arrears of revenue due to an as«*igneo 
of revenue is si’nilar to that laid down for the realisation of 
arrears of rent, and for that purpose both classes of arreais are 
placed on the same footing, and this is what was held in Bdhal 
Bas V. Ilxrphul (1). It does not, however, follow that for all 
purposes the arrears due to an assignee of the Government revenue 
should be deemed to be, ard treate 1 as, rent ; and I cannot accept the 
view of the learned Judge of the lower appellate Court that these 
payments were contemplated by the Legislature to be jxayments 
of rent. It is no doubt true that interest is only compensation 
for the withholding of the money payable by one party to the 
other, and in the absence of statutory provision to the contrary it 
may be awarded to the party from whom payment has been 
withheld. But in the case of Government revenue the Legisla- 
ture, by enacting the second paragraph of section 148 of Act No. 
XIX of 1873, thought it fit to declare that interest should not be 
paid on arrears of land revenue. It is not profitable to speculate 
as to the reasons for such an enactraeni. It is probable that some 
of the reasons which apply in the case of arrears doe to the 
Government itself are not equally applicable when the arrears are 
due to an assignee from the Government, but had it been the in- 
tention of the Legislature that the interdiction as to the payment 
of interest should be limited only to the case of the Government 
itself, one would have expected that the Rent Act would have 
contained a provision for the payment of interest on arrears of 
revenue recoverable under that Act by an assignee from Govern- 
ment similar to that contained in section M(a) in the case of 
rent, the above reasons I hold that the plaintiff is not enti- 
tled to the amount claimed by him as interest, 

The next question to be considered is whether we are precluded 
from granting to the defendant the relief to which he is accord- 
ing to the above view, entitled by reason of any previous judg- 
ment which has the effect of res judicata* I am most reluctant 
to come to a conclusion which will worir manifest injustice unless 
driven to do so by any specific provision of law which iinmistake- 
ably applies to the case before me* I may observe, in the first 
(I) (1880 I. L.B,eA!l., 503 
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debtor Ie favour of the same creditor on exactly sirniiar terms, 10 ^ 
and in a suit broogbt on the basis of one of the bonds the question 
arises whether under the terms of that bond inteiest is payable. Pea 
A deoibionof that question oannot surely bar the trial of a similar MASi 
question if such question be raised in a subsequent suit brought 
upon the other bond. The reason for the decision of the issue in 
the one case would equally apply to the other, but it cannot be jBamf 
said that the isbiie in the one case is the same as that in the other. 

The issue in the first case would be whether interest was payable 
on the amount of the first bomb The issue in the subseqneril suit 
would be whether intere&t was payable in roopect of the amount 
of the other bond. These are not identical issues. Similarly, in 
the case before us, the issue in the first suit was whether interest 
was payable on the arrears due on account of khata 47. That 

is not the same issue as the issue which arises in the present suit, 
namely, whether the defendant is liable to pay interest on the 
arrears for khata No. 29. Therefore the determination of the 
issue in the one case cannot bar a decision of the issue in the other. 

In this view it is unnecessary to express any opinion on the ques- 
tion whether, even if the former suit had related to khata No. 29, 
the khata with which we are coneernod in this suit, the defendant 
would have been precluded by reason of the judgment in the 
former suit from contesting the present claim to recover interest. 

The ruling in Balhishan v. Kishan Lai (1) which was not cited 
at the hearing, but which I understand i» supposed to apply to this 
case, has, in my opinion, no bearing on the question before us. 

There it was held that if a previous judgment negatives the title 
of the plaintiff to obtain malikana^ the plaintiff cannot re-agirate 
Ihe same question of title by claiming mahkana for a subsequent 
year* There was no decision in the previous litigation between 
the parties to this suit upon the question of the plaintiff^s title as 
assignee of the Government revenue. However, I need not eater 
into a consideration of this matter, as. for the reasons stated above, 

I hold that there has been no previous adjudicarioa of the 
defendant's liability to pay interest on arrears due for the khata 
No. 29, and there is no bar of ^oonclusiveness to the agitation of 
that qu^estion in the piCDont view rke plaintiff is not 
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legally entitled to obtain the inteiest decreed to him. I would 
allow the appeal, and vary the deerees below by dismis'iing the 
claim for recovery of interest. I vould diieot that the parties do 
pay and receive costs in all Courts in proportion to their failure 

and success. Quoad ultra I would affirm the decree of the lower 
Court. 

Aikman, J.— -The plaintiff respondent is assignee from Gov- 
ernment of land revenue of the village Fatehpura in the Agra 
District. The defendant appellant is a co-sharer in that village. 
The plaintiff sued him for arrears of land revenue for the years 
1802, 1308 and the kharif of 1304 F., with interest thereon. 
The Court of first instance decreed the plaintiff’s claim in full, 
and the decree was affirmed by the District Judge on appeal. 
The defendant comes here in second appeal. Of the pleas raised 
m the memorandum of appeal, the first only has been pressed, 
p IS to the effect that the Courts below have erred in awarding 
iperest on the arrears of land revenue. That plea is based on 
the second paragraph of section 148 of the N.-W. P Land Eeve- 
nne Act of 1873, which is as follows 

' No interest shall be demanded on any arrear of land reve- 
nue. It 13 clear that the language of the Act supports the 
appellant’s contention. 

Dor the respondent, it is argued that the section relied on 
wows in a chapter which treats of the collection of land revenue 
by Government, and therefore does not apply to the case of a 
private pexson suing for arrears of land revenue. It is further 
pointed out that Government is by law invested with wide and 
summary powers for recovering such arrears, which powers a 
private person does not possess. The latter must have recourse 
to a suit and delay must therefore frequently occur before he can 
realm the money due to him. It would therefore, it is contended, 

^ n air to refiise him interest on the arrears. It is po®ible that 
the reason Why 1*^ law prohibits Government from demanding 
interest on land reyenne, when it is in arrears, may be that the 
same law gives the Government summary powers for recovering 

istT tr °^®*due, and that reason does not 

in the cap of a private person like the plaintiff. Bi^ tfeg 

fact remains that Government bas no pewey to. demand interest, 
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and in my opinion when Government assigns to a private person 
the right to receive land revenue^ the latter is under the same ' 
disability as his assignor in the matter of demanding interest* 
For the respondent, howevei*, a plea is laised to the effect that^ 
as between the parties to this suit, the question of the defendant’s 
liability to pay interest is res judicata* This plea was overruled 
by the lo\^ er Court, but I feel bound, though somewhat reluc- 
tantly, to sustain it ^ 

On the last occasion when the plaintiff sued the defendant 
for arrears of revenue, he claimed interest on those arrears. 
He was met by the same plea, based on section 118 of Act 
No. XIX of 1873, as is raised in the present ease. The Assis- 
tant Collector, in an excellent judgment, sustained that plea and 
held that interest could not bo claimed. But on appeal the Dis- 
trict Judge, on the 1st of June, 1897, took a different view, and 
held as between the parties to this suit that an assignee of land 
revenue is entitled to claim interest. Unfortunately for himself 
the defendant allowed that judgment to become final. It is no 
doubt true that the former suit was to recover a different sum of 
money with interest thereon from that claimed in the present 
suit, and therefore the cause of action was not the same as in this 
ca^e. Had the law as to m judicata been the ‘^ame as it was 
in the old Code of Civil Procedure, it would have been difficult 
to sustain the respondent’s contention. Section 2 of Act No* 
VIII of 1859 ran as follows : — The Civil Courts shall not take 
cognizance of any suit brought on a cause of action which shall 
have been heard and determined by a Court of competent jiiris- 
cliotion in a former suit between the same parties or between 
parties under whom they claim.” But the law as to res j udicatm 
has been expanded and modified by section 13 of the existing 
Code. As the law now stands a Court is forbidden to try, not 
only a suit, but an issue, in which the matter directly and sub- 
stantially in issue has been directly and substantially in issue in a 
former suit between the same parties in a Court of jurisdiction 
competent to try the subsequent suit in which such issue has been 
subsequently raised, and has been heard and finally decided by 
mdh Court* Explanation IV shows what is a final decision 
within the meaning of the section# Now, as section 146 of the 
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- _ Code of Civil Procedure shows, an issue arises when a material 

Chami proposition of fact or lavj is affirmed by the one party and 
I’^AsAn denied by the other. It appears from this tliat a matter in i«sne 

fcS be one of law as wdl as of fact. The issue of law raised in 

Mahbjstjka present case was raised in a former suit between the same 
parties, was heard, and was finally decided adversely to’ the 
present appellant within the meaning of Explanation ‘iV by a 
^ Court competent to decide the present suit. In the case PaJdwai^ 
V. Rtsal S^nghp.) it was observed The subject-matter, 
m. the sense of the thing sued for, is of course different in each 
suit, but It IS the ‘matter iu issue’ notihe ‘subject-matter ’ of the 
suit that forme the essential test of res judicata iu the section in 
question (section 13) 

now before us one common matter in issue was the question of 
the liability of the obligors of the bond in regard to the amount 
of the interest secured thereby.” Applying the principle enunci- 
ated in that case, I would hold that one matter in issue common 

to the two suits was the liability of arrears of land revenue to 
pay interest. 

Again in the case BalJdshan v. Sishan Lai ( 2 ) there is in 

the of Mahmoed. J„ in whieh Edge, O, J., end Streight, 

J, oeeonied, aefoU„™gp,^g., p, i57,_„ 

b^e 00 doubt that for purposes of judicata it is not emntM 
that the snbjeet-matfer of the litigatiou ,h„„ld be identical Jth 
the subjMt-malter of the previous soil of which the ' ad jndiLt on 
.s made the foundahon of the plea, which plea, ,, I ha« *eX 

the oradit!"! prev^^^^^ 

open findings which All short of going to the 

title npon which the claim ™,° f!Z. . ” ‘’■'’ 

bn. if sn^pr^ious indgmeX^Zt”;: 

, plaintiff emmet ^-agitate the «m« cnosliorof tit b ■ 

itlilv.,':/: ' . tan,!*, m PSSm.L.Ii, a 411,65. .. 
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IB tbe present case, if the appellant is liable to pay interest on 
arrears of land revennej this is a liability recurring as often as 
he is in arrears. The previous suit decided that he ms liable on 
grounds which dealt not merely with the claim to interest then 
before the Court, but which went to the very root of plaiiitiff^s 
title to recover interest at all. 

I would also refer to the authorities cited on p. 47 et seqq 
of Mr. Hukm Chand’s Treatise on the Law of res judicata. 
For the reasons set forth above I feel myself compelled to sustain 
the respondent's plea based on section IS of the Code of Civil 
Procedure. 

I would dismiss the appeal with costs* 

By the CotTRT. 

Under the second paragraph of section 575 of the Code of 
Civil Procedure the decree of the Court below is affirmed and 
the appeal is dismissed with costs. 

Appeal dismissed* 


ChAJ73)I 
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before Mr. Justice Kmx, Acting Chief Justice, and Mr. Justice iBlair. 

THAKUR PEASAB (Dbcbeb-hoI/BEb) v. ABDUL HASAJT Aim Akotheb 

(Objectoes).* 

Execution of decree^^Act H'o. XF' of IS77 (Indian Limitation ActJ^ seh, 
II, Arts. 178, 179 — Limitation — Inierrugtion of execution proceedings'--* 
Mevinal of precious application for execution. 

The circnmstahBes Erxdei* which execution proceedings are struck O'^ will 
usually be questions of fact, and must be determined upon the facts. Where a 
decree-holder has made an application within time, and has 'obtained an order 
granting his request, and the completion of that order is suspended hy some 
obstacle which the decree-holder has to remove before he" can get satisfaction 
of his decree, and where, it may be after an interval of three years, having re- 
moved that obstacle, he returns to the Court and prays that the order which he 
got years ago may now be carried to completion, his application is not a fresh 
application, but one praying the Court to revive the suspended order and per- 
mit it to be pushed through to completion. 

But this will not be the case where the dccree-holder himself has acted dila* 
torily, and thereby been the cause of delay in the proceedings for execution. 

iParas ^am v. Gardner (1), Maghuhans Qir y. Sheosaran G-ir (2), JBoohoo 
IPgaroo TuhoUldarinee v. Bgud Nasir Mossein (3), Kalganbhai Lipchand v. 

, ^ First Appeal (Execution) No. 194 of 1899, from a decree of H. David, 
Esq., Subordinate 4udge of Allahabad, dated the IStli May 1899. 

(1) (1877) I;L. R., 1 All., 355. (2) (1882) X. I, 

r ■ \ ./ ,, ^ (3).(187S) 28 W. B., IBB* f 
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Thakttb 

pR ISAB 

Vs 

AbDTJIi 

Hasak. 


G-^mas7iamlal Ja^maihj% (1), JBasant Lai V Batul B%b% (2), Mmlsania 
l^ailb \ Au^Jiore lfaf7i> Bo^e (B), Chandra Piodh,ait t. Qopi Molmn 

Baha (1) and Jlagliuaat% Sahay Singh v. Lalj% Singh (5) icleiied to. 

The facts of this case are fully stated in tlie judgment of the 
Court* 

Pandit Sundar Led, for the appellant 

Pandit Madan Mohan Medaviya^ for the respondents* 

Ehox, AoriNO C. J., and Blatr^ J.— The appellant in this 
case is one Thakur Prasad; the holder of a decree for sale of cor-^ 
tain mortgaged property. The respondents ai^e judgment-debtors* 
The decree was obtained by the appellant on the 11th of Apri!;^ 
1883; and he proceeded to put it into execution on the 29th of 
August; 1885. Plis application for execution waS; however; di»» 
missed for want of pro'^ecution on the 5th January; 1886. 

On the 24th of August; 18S8; he made a second attempt to 
enforce execution. The judgment-debtor opposed the applica-* 
cation on the ground that the first application was struck off; and 
that the order striking it off was a bar to any further application 
to the same effect. The Subordinate Judge brushed aside the 
objection; and held; on the 18th of December, 1888, that the 
decree-holder could proceed. 

This order was appealed to this Court on the 15th of February, 
1889. Before; however, judgment could be given, the decree- 
holder obtained from the Subordinate Judge an order directing 
that as the propeity attached was ancestral property; the case 
be transferred to the Collector. Turning to the order sheet in 
this ca^^e we find the following entry : — The case has been struck 
off— -order for sale has been passed— the case has been transferred 
to the Collector’s Court for sale proceedings.^’ This entry is at- 
tested by the initials of the Subordinate Judge. The translation 
of the order given in the judgment of the Court below, which 
represents the above order as one to take place in future, is an 
^error^ The words used show that the transaction referred to in 
the order ip a p#fcer of the past. The order sheet ends here. 
Ho other order of any kind finds a place upon its leaves. It 
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proceeding piix’porting to bear the date of December 23rdj 1889. 
It is a printed paper which begins by setting out the nnmes of par- 
ties and the amonnt of demand. It then recites the order of the 
29ih of November; and that order is rounded oflP with the initials 
of the Subordinate Judge, Below those inifials come two lines of 
writing. These lines set out a list of papers which had to go 
to the Collector of Allahabad. The last entry on the list runs 
thus The decree-holder has not filed 1; the copy of the decree.’^ 
On the reverse of this document the following order has been 
endorsed 

^^In this case the decree-holder has not up to this date 
deposited Ee. 1 on account of the order for sale by auction and the 
copy of the decree to be sent to the Collector’s Court ; therefore 
it is ordered that in default of prosecution on the part of the 
decree-holder the record be not sent to the Collector’s Court for 
taking the sale proceedings, 23rd December; 1889.” 

This is initialled by the Subordinate Judge. 

It does not appear at whose instance this order was passed, or 
how it came to be passed at all We shall have to refer to it 
again. 

On the 7th of January, 1890, this Court decided that the appli- 
cation for execution could not be allowed, because of the bar sup- 
posed to be contained in the dismissal order of the 6th January, 
1886. The decree-holder, however, went on to the Privy Coun- 
cil and obtained from their Lordships, on the 24th November, 
1894, a decree setting aside the decree of this Court, and restor- 
ing that of the Subordinate Judge. Having obtained this the 
decree-holder returned, and, on the 23rd November, 1897, he 
asked the Subordinate Judge that the execution case instituted 
on the 24th August, 1888, may be revived and sent to the Oollec- 
toPs Court.” The Subordinate Judge held that this application 
was time-barred. He lays stress upon the fact that no obstacle or 
obstriicfeioE has been put in the way of the decree-holder by the 
judgment-debtor or Court, and, this being the case, Article 178 of 
the second schedule of the Indian Limitation Act would not, in 
bis opinion, apply to the case. The article he applied was Article 
^179, and the decree was held hopelessly barredt It is from this 
order % t the present appeal has been filed* 
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Prom the above resume it will be evident that the application 
of the 24tb' of August, 1888, was an application for execution 
within time. The decree-holder says that he has come to the 
Court asking for a revival and continuation of those proceedings. 
He does not profess to be making a new application for execution, 
and it is contended on his behalf that he is within time, inasmuch 
as his present application falls under Article 178, of schedule II 
attached to the Limitation Act, 1877, and the right to apply 
accrued from the 12th of December, 1894 ; that this application hav- 
ing been preseutsd on the 23rd November, 1897, is within three 
yeais of the order of Her Majesty in Council setting aside the 
orders which stood against him, this being the date on which his 
present right to apply accrued. In support of this contention 
the precedent Muhammad Islam v. Muhammad Ahsan (1) was 
cited. Mr. Madan Mohan Malaviya on the opposite side argued 
with much ability that, whatever might have been the force of the 
order of the 23rd of December, 1889, so far as killing the decree 
was concerned, it certainly was an order which killed the appli- 
cation then before the Court and put an end to it. The only 
way in which the proceedings could be renewed would be by a 
fresh application. Tire doctrine of revival would not be applicable 
to a case like this. It was contended that that doctrine had force 
only when the right to execute had been subsequently suspended by 
an injunction or other obstacle not within the control of, or caused 
by the decree-holder. In the present case the person to be blam- 
ed was, so ho argued, the decree-holder. "Whether the order of 
the Court at the close of the year 1889 was or was not a good 
order, the decree-holder was clearly guilty of laches in not hav- 
ing paid the process fee required from him and in not haying 
filed the papers which the Court had held to be necessary. A 
long chain of rulings banning with Paras Ram y, Gardner 
(2) and extending down to Maghunath Sahay Singh v. Latji 
Smgk (8) has uniformly maintained that a decree-holder’s pro- 
ceedings _cdtrM-6hly be held to be legally continued when the 
itttempIloE to Iho execution of the decree was not occasioned hr 
any fault or laches of his own, but either by the successful object 
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tion of a judgment-debtor or a third party which interrupted the 
e^eciition proceedings; or by some obstacle interposed by the Court. 

If we; in the present case, held the view that the decree- hol- 
der had been guilty of laches^ we should not be prepared to come 
to his assistance ; but; so far as we can see; the facts of the case 
all point the other way. Up to August; 1888; the decree-holder 
had been taking out execution proceedings with due diligence. 
Ob the ISfch of December; 1888; he had obtained an order which 
granted him all he required. As he left the Court that day he was 
entitled to a feeling of assurance that proceedings would now go in 
due course to the Collector of the District; and that officer would take 
them up. We are satisfied that the order of the 23rd of Decem- 
ber; 1889; was an interpolation; which never was communicated 
to either the decree-holder or his pleader. The fact that the 
order sheet closes with the order granting the deci'ce-holder all 
he asked and contai ns no mention of this subsequent order; and 
the further fact that the order of the 23rd of December; 1889; 
is an order which recites no author and no origin aie to us clear 
evidence that it is the vrork of an execution clerk who found 
himself at the close of the year wdth a troublesome record of 
which he wanted to get rid. We are satisfied that it was he, and 
not the decree-holder or judgment- debtor who started this ob* 
Stacie; one wholly untenable; as w^e shall presently shoW; and who 
either with or without the Judge^s knowledge got the Judge’s 
iniiials attached to it; and hustled the record into the record-room. 
The decree-holder had got an order for sale; and no process fees 
were required to carry out that order any further. As for the 
objection that a copy of the decree was wanted; this was contrary 
to law* Notification No. 671 of the 80th of September, 18S0; 
which has the force of law, provides that the Court ««hal] send all 
the necessary papers. Eulo YI expressly says that the afore- 
said documents shall be prepared and transmitted to the Collec- 
tor free of all costs to the partie©, the copieS; etc.; being prepared 
by the Court establishment.” 

In support of his contention the learned vakil referred us first 
to the well known Full Bench Euliog Farm Ram v. Gardner 
(1). That was a ease in which the interruption to the execution of 
Cl){I8^r7) I. L E;1 A11.355, 
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the decree was eansed hy the illegal intervention of Dehi Das, aa 
outsider. But the principle nudeilying the decibion was this, that 
the decree-holder’s application r*hicli the Court was then con- 
sidering weh not a new or fresh act, but was in legol continuance 
of a previous application whLh was within time, i, c., the appli- 
cation of June, 1871. As Stuart, C. J., pointed out, the decree- 
holder’s petition reoitod the whole previous procedure, and simply 
repeated the prayer for oxecution of the decree which had been 
made in June, 1871. The other Judge held similarly. 

The case next cited, Raghubans Gif v. SheosaTan Qvf (1) Mr. 
MotlOiviycfi pointed out, was a case in which the interruption was 
due to an act of the Court. This is q.uite true, but here again 
what the learned Judges who decided the appeal appear to have 
considered mainly was that the application was primarily and 
essentially one made in conformanoe with the direction of the 
Court given in jits previous order, dated 27th May, 1878, with the 
object of moving the Court to proceed in the matter of the for- 
mer application which had been, postponed. The case of Boohoa 
ByOiVOO TvhhohildaTin&s v. Syud NaziT Sosscivi, (2) was also a 
case in which the interruption caused had been due to the act of 
a third person. Execution proceedings had been struck off npou 
a claim made by this third person, and it took the judgment-cre- 
ditor all but three years to get this claiur set aside. Still it was 
so set aside, and then the decree-holder returned to his original 
application. More than three year-s had intervened, but the Court 
was satisfied that his proceedings had been continuoits, and that 
he was really acting upon his former application. The Bombay 
High Court reviewed these and other similar precedents in the 
case of KalyanbJim Dipohand v. Ohanashamlal Jadu-naihji 
(3). The distinction now contended for was not mentioned in 
that precedent. All that was held was that an application made 
by a decree-holder after the removal of an obstacle which has for 
a*iiiaia rendered execution impossible was merely an appli- 
cation for the'contitoation of former proceedings- Nothing is 
predicated as to the obstacle being only one raised by some person 
other than the decree -holder or by the Court. 


(1) (1SS2) I. L. E , 5 All , 243. (1875) 23 W. B , 183. 

(3) (1880) I. L. E., 5 Bom, 29. 
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The case of Basant Lai v. Batul BiU (1) goes a good deal 
fjirther, but we need not consider that now ; nothing is laid down 
in it as to the doctrine now contended for. 

In the case of Baihanta Nath Mittra v. Aughove Nath Boss 
(2) the Judges, following the precedent Chandra Prodhan V. 
Oopi Mohun Baha (3), which appeared to them to be in harmony 
with a long series of decisions both in the Calcutta and other 
High Courts, held that an application which the decree-holder 
expressly called a continuation of former proceedings might be 
held to be such an application, so far at least as regards the pro- 
perty which was mentioned in the former application. Here too 
the Judges do not seem to have considered the origin of the obsta- 
cle, but to have held generally that when execution proceedings 
are stayed by order of the Court a subsequent application to re- 
move that order and proceed with the execution may be taken as a 
continuation of the former proceedings. 

One of the most recent decisions on the point is that of Rag- 
humth Bahay Bingh v. Lalji Singh (4), In this most of the 
cases already mentioned svere considered. But again there is 
nothing to show that the learned Judges who decided the 
case were influenced by the consideration as to whether the ob- 
stacle which had delayed execution proceedings was the act of 
some person other than the decree-holder. 

This exhausts the cases to which we are referred. In the 
present case we have found above that there \\as no sleeping 
over his rights by the decree-holder. We are totally unable 
to agree with the learned Subordinate Judge that he was to 
blame. We are satisfied that the order striking off execution 
proceedings was one of which he never had notice. It was a 
proceeding purely for the convouience of the Court, if need 
it was not more than this, i. e., a forgery on the part of the 
execution clerk. So that now what we are about to hold is not 
intended to apply to cases in which it can be ohown that the 
decree-holder acted dilatorily and thereby delayed proceedings. 
The cironmatanow under which execution proceedings are struck 
off will usually be questions of fact and must be determined upon 


(1) (1868) I. ]D. ■&.. e AU„ S3. 
m (1893) 1. B., SI Calc , 387. 
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tho facing.* Wliere a decrce-Iioldor lias made an application with- 
in time and has obtained an older granting his reqiie^t^ and the 
completion of that order is suspended by some obbtaole which li o 
decree-holder has to remove bofoio he can get atisfactioii of his 
decree^ and wheie, it may be after an interval of three } e hav- 
ing removed that obstacle^ he returns to the Court and pia)S 
thatj as in the present case, the order ^\hiGll he got ^eais ago may 
now be carried to completion, his application is not a fio li appli- 
cation, but one praying the Court to revive the suspended older 
and permit it to be pushed through to completion* 

We decree the appeal, set aside the order of the Court below, 
and return the proceeding'^ to that Court with a view to their 
being cairied out according to law. 

The appellant will get his costs in all Courts. 

Appeal decreed^ 


:Before Mr, JksUce Knoic^ Acting Clmf Msiice^ an^ Mr,fTusiue Aihnan, 
JAMMYA (PiAiNrirp) v BXWAH Aim omms (BBPEKBAifTs)*^- 
AcilTo, XII of ISS^ (Bengal Ciml Courts Ac tj, section B7---Mu7mmme da 
Bam — Biidence of custom at lance loith Muhammadan Zaw 

Wheie tlio paitios to a suit aie Muhammadans, goveimd, in icgaid to tho 
matiois mcutiomd iu section 37 of tho Bengal Cml Couits Act, 1887, by the 
oidmary xules of Muhammadan laT\, evidence is inadmibsiblc to piove a custom 
of succession at xaiiance -with that Uw. Sm must Khan v Kadu Bad Khan 
(1) lofeired to. 

Thb facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit 3Ioh Lai (for whom Pandit Mohan Lai Nehm) for the 
appellant* 

Mr* Ahdnl Raoof (for whom Mr* Abdul Jalil) for the 
respondents. 

Knox, Acting C. J., and Aikman, J.-— The main point 
taken in this appeal is that the learned Subordinate Judge has 
erted m law in holding that a custom of exclusion of daughters 

which overrides tho Muhammadan law of inheritance, is a good 


Stoend Appeal No 406 of 1898 from a deeioe of Babtt Bias Bas Snbordi. 
Bate Judge of fcahaiaupm, dated the 20tb Apnl 1898, reversiL a decree of 
1897^^ Kuavai Babadm, Munsif of Muzaflaiaagar, dated tbe^SSrd Ingast 

(1) (l866) Agra EuU Boneb Rulings, Vol, 1, j>. 38. 
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and valid custom when the parties are Muh 
was the view taken by the learned Subordii 
edly correct. He appears to have entirely 
of Act No. XII of 1887. That section laj 
tive and emphatic terms that whenever it i 
Court to decide any question with regard 
ance^ and other points therein specified, t 
in the case where paities are Miihammadar 
of decision, except where such law has by 
been altered or abolished, We have not 
legislative enactment touching the particul 
and we know of none. In striking contras 
in section 37 of the Bengal Civil Courts 
section 6, Act No. IV of 1872, the coires|; 
has force in the Panje^b. That provides that 
successio 3 in cases where the parties ar 
Muhammadan law is to be followed, except 
has been alteied or abolished by legislati 
been modified by any custom applicable to 
and not contraiy to justice, equity or good 
which governs these Provinces gives no ope 
Muhammadans to the consideration of cus 
been refeirod to any case of this Court wl 
way. On the contraiy, such decisions a! 
with a Full Bench decision in the case c 
Kadir Dad Khan (1) and extending onv 
to the view taken by the learned Siiboidio 
allow the appeal, which is decreed. The 
appellate Court is set aside, and the appe 
section 662 of the Code of Civil Procedur 
with directions to re-admit it to its file o: 
dispose of it according to law. The plaini 
the costs of this appeal. 

Appeal decreed m 

(1) (1860) Agra I'uU Beack BuliEgs, 
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•Be/oJ-e Ur.'3'mstice SarUti and Mr. duitiee Beuiersou. 

ALLA BAKHSH asb othek'! (PLAiHTxsrs) ® MADHO EA3I ahij 

OTHEBS (Bebetoikts).# 

icoUons 368. ^-JOeath of respondenU pending 

afp^eal'—Ahaiement of Ajjpeal. 

Six persons held a decree, in execution of which an application was made to 
attach certain piopeity as the piopeity of the judgment-dobtois. Ubjeotions 
were made under section 278 of the Code of Civil Procedure and were allowed 
Thereupon four out of the six decree-holders filed a suit for a declaration as to’ 
the ownership of the property in question, making the other two decree-holdoi s 
(who refused to join as plaintiffs) defendants. The suit was dismissed, and an 
appeal from the decree in that suit was likewise dismissed The plaintiffs 
ap^aled to the High Court, but pending the hearing the two dooreo-holders who 
had been made defendants-respondents died, and no representatives of these 
respondents were placed upon the record. Bold that the appeal did not 
a^te. CMitdarsang y. BUmaUa% (I) referred to. Kamlapat v. Saldeo m 
aistmgmshed. ^ ^ 

Tbe faefe of this case sufficiently appear from the judgment 
of the Court. 

Pandit Moti Lai (for whom Babu Dwga Charan Banerh) 
for the appellants. 

Pandit Sundar Lai, for the respondents, 

Hehdeesox, J—In this case it appears that six persons held 
a decree and m execution of that decree an application was made 
to attach certain property as being the property of the judgment- 

«“der section 278 of the Code 
of Civil Procedure, claiming tbe property as their own, and an 

f objection. Now under section 283 

ot the Code, « the party against whom the order was passed may 
institute a smt to establish the right which he claims to the prL 

^rty in dispute, but subject to the result of such suit (ifanvl 
tlie order shall be ^ 

n« decree-holders, namely the appellants before 

ns, brought the present suit under the section mentioned against 

-r ■») to 


h^it^lared tto the property in question was the property of 
their judg ment-aet^org, Md Hot the ptoperly of the ohjectLs, and 
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as such was liable to be sold ib 
other decree-holders did not jo 
clefondants^ not because any rel 
merely for the purpose of havi. 
persons interested in the decree, 
ten statement and did not appea 
ings at any stage of the suit. 

No objectmn could be made 
properly conbtituted, or that anj 
not made a party. The real t 
whether the property was the pi 
or of the jiidgment-debtorS; and 
upon the fact that the original c 
iffs were jointly interested wii 
not join in the suit, though j 
^Hhe party in section 283 3 
whom the order allowing or dr 
The suit was dismissed by 
the decree of that Court was c 
appellate Court. Tlio appeliar 
decree of the Court of first insf 
and, as in the Court below^, the}; 
respondents. Pending the heai 
died, and no application was m 
tives (if any) on the record in 
A preliminary objection hi 
appeal must abate altogether, ai 
have been referred to the cas€ 
not think that the objection is s 
is by a single Judge, it was o: 
appellants who died, and it was 
representatives of the deceased 
the record. In Ohandarsang 
Pamm, O. J., and Tyabji, J. 
one of several appellants can' 
appellants to proceed with th 
There one of the appellants hac 
(l) (1900) L b. K., A. 
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_ not having been brought upon the record, the lower annell.te 
OTUha^f 

h J ^ I, ^ g'^ound of appeal was conunon to all tlio defend inr= 
appellants) it was open to tho Conn to Invc m-o 
ceeded under section 644 of the Code of Civil Pro cdure tL; 
c.» ,1 to ™, I, iu conflict „iH tta clccicicn &„ c , . 

me to eni>r«l™“ °‘' '* ""“e«ewiT for 

me to express any opinion upon the conflict. ^ 

G pi6S6iit cas6 IS distinp'iiisli ‘ iKIa -TvArvi • 

tills Cdnrf- in fKTci i. i ^ soable 13 om the previous case in 

oe any real distinction, as the interests nf i ^ 

we identice, of to. appll^^irlrd:^^^ 

aecoeding to toe vtlllVb) « "»> 

miflb. We PtotocdS^Lf«Snr • «=“’ 

.aa^iw ‘^rr-rTt”" 

thiek act. iL oaseTol. J ^ I ^ ^ 

witb nnder section 363 read witT^^"* appellants dying is dealt 
»vor«I respondents b/ltifn 36 »"<’ »f 

Cod., ■.d tbeprovisLr”.-^^;;* <>f '‘o 

As in the present case wo K^l ! i , '^'fferent. 

of several respondents it iTnp 
368 read with section 582 has 

W,..i.c.nbe».id to.L .t “Lr”f *“■* (“« 

to appeal did not oiaviee against II 

The only right of suit and of !r i respondents ?” 

the objectors, namely the surviS 

right of suit or appeal against fbA + There was no 

merely put upon the record beoauslthev 
the suit, lifo question ariHo® \ ^ bringing 

682 of any right of snit sS" f “““ ®f ”“4 ''■'‘i «o«tion 
lants or other persons. I am of nS T 
read with section 682 does n^f tlierefore that section \ 

«>eHand that, there - abate- 
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The respondents now before ns cannot complain that becatise 
the representatives of the two deceased decree-holders are not par- 
ties to this appeal, they may be subjected by such legal represen- 
tative to another suit, far the decree of the lower appellate Court 
would bar such a suit Nor can they complain that they are 
entitled to have the representatives of the deceased upon the 
TCcord in order to get an order for costs against them, as under no 
circumstances could they have got costs against them if they had 
beea made respondents within the time limited. 

I am not prepared to say whether section 644 would apply to 
this case. Possibly not, as it applies in terms to a case where the 
decree appealed against proceeds on a ground common to all the 
appellants or all the respondents, and here the decree, it may be 
said, proceeded upon a ground common to the appellants and two 
of the respondents in the Court below. 

I would overrule the preliminary objection, 

BuRJaTT, J. — I concur in overruling the preliminary objec- 
tion. 
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Bakhsh: 
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before Mr* Jmtice Btirhiti and Mr. Jmfioe Mmderwn. 
KUDRAT-TJLLAH (Plaintifp) <0. KUBRA BEG-AM (DErENUAiTT) 

Wo. IV 0/1882 (Transfer of Troperf^ Aefj, seoUon %^--Morlgage--^ 
JPrior and subsequent %ncumbranee<i ?, rights of-’-^mter se — Sales %n evecu^ 
Hon of decrees separately obtained -Mights of auction purchasers, 
XJmrao Singh in 1879 mortgaged 10 biswansis o£ a certain village to 
Ksnhai Singh. In 1885 the mortgagee sned upon the mortgage, obtained a 
decree, and bronght the mortgaged property to sale, and it was purchased by 
Knhra Begam for Ra 425-2-0 o£ which Rs. 296-13*6 ^as due to and paid to the 
mortgagee. 

At a subsequent date in 1879 TTmrao Singh and his brother Muuna Singh 
mortgaged to one Shatnhhu Hath a larger share in the same village, iuoluding 
the share which had been mortgaged to Ksnhai Sinjh. Shamhhn Hath was 
not made a party to the suit on the first mortgage. 

In 1886 Shambhu Hath, without mahing the first mortgagee a party 
thereto, instituted a suit on his second moitgage, and, in 1887, obtained a 
decree, in execution of which the mortgaged property was put up to sale, and 
purchased by Kudrat-ullah for Rs 3,000, Both the mortgages in question 
were registered. 

* Se«oiia Appeal No. 879 of 1897, from a decree of Pandit Eai Nath Sahib. 
® reversing a decree 

Sen, Offlciating Munsif of Bijnor, dated the SOth Ayril 
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In 18% Kndiai-ullah deposited in Court Es 2901 <? fi +i,» j. 

«.r:r4“"“ ■“• -* ““ >-“■■” »■ .. 

{2 . and MehrU«.o v A<.d»r AH (3), distinguished. SUo Charan L„t v 
eo troa ingjt (4), ^ewa Mahton- v. Mam Kishen Siitgji (5), Mu/clnitht. 
Hmsi V. Qopal Chnnde^ Dutta (0), Molan Manor v. tLu Uha 173 a, 1 
Hesai Zalimai ZeiUla^ t. M^nda. Kuherda, (8) referred to ^ ’ 

Henteotr?. ^ 

Mr. Amif-'iid-'din, for tlie appellant. 

Mr. if. Ishaq Khan, for tbe rGspon<1enf. 

Hendeesok, J.— In this ease one Umrao Singh, on the 23r(i 
of Janiwry 1879, mortgaged 10 bi.wansis of mauza Jagri Bandar 
to one Kanhai Singh. On the 12th of January, 1885, ^the mort 
g.g.o sued npoa .he mortgage, o„d „bmieed e decree ,n the SO, I 
of J.™er 7 1886, uoder which the propert, mortgaged weseobeji 
qucntly, on the 30ih of November 1886, sold to Kak-a Be-ram 
the dofondant-res^ndent, for Es. 425-2-0 of which Es. 296-13-6 
Was due to and paid to the mortgagee. 

I. eppeert th., Cmroo Siogh .„d hi, brother Monne Singh 
on .he 6th of done, 1879, mortgaged 8 bi„„ 6J 
m«ne. Jegt, Banger (including the 10 biswonsie already 

gaged), together with certain olher property to one SIi , 1 1 
Nath ShnmMii, ^ <^“6 bliamhiui 

. tonambhu Nath was not made a party to the an if «« ft „ 
finstmortgige. ^ ^ 

On the 13 th of November, 18 S 6 , after the decree in fh» 

stituted a smt on his mortgage without making the first 

1 agl®”'! ** obtained a decree on the 2Q% March 

1887 for eale „f .he mortgaged properliee, which wi 
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Botb mortgages were registered*, and aocordiDg to b decision 
of a Full Bench of this Court (which^ however, has not been 
followed by the High Courts of Calcutta and Madras) the first 
mortgagee must be taken at the time of instituting his suit to have 
had constructive notice of the second moTtgnge—iratadm Kaso-^ 
dhmi V, Kazim Husain (1), Janki Prasad v, K'lshen Dat (2), 
and he was therefore bound to have made the second mortgagee 
a party to his suit. 

On the I5th of December, 1896, the plaintiff-appellant depo- 
sited Es. 296-13-6, the amount which had been due and paid upon 
the first mortgage to the first mortgagee, in Court to the credit 
of the defendant-respondent, under section 83 of the Transfer of 
Property Act. She refused to accept this sum, and the plaintiff- 
appellant thereupon brought this suit seeking to redeem the 10 
foiswansis of Jagri Bangar purchased by her. 

The Court of first instance dismissed the suit, but ihe lower 
appellate Court has given the plaintiff a decree for redemption, 
but, apparently overlooking the fact of the deposit, h^s made that 
decree conditional upon his paying to the defendant-reepondent 
Es. 296-13-6 with interest up to the 30th September 1897, (a day 
fixed by the Court), when on payment of that amount with 
interest, he should get possession. 

The plaintiff has appealed against so miicli of the decree as 
deals with the interest, and it is admitted that if his suit will 
his appeal must succeed. 

Cross objections, how^ever, have been filed by the respondent, 
who con fends that the suit will not lie on the ground that nothing 
passed to her, the plaintiff, under her purchase. In support of 
this propositi on the Full Bench case of Matadin Kasodhan v. 
Kmim H mam (1) has been cited as an authority to show that 
Shambhu Math, the second mortgagee, could not bring to sale 
under the mortgage the property mortgaged to him, or at all 
events so much of it as had already been mortgaged, without first 
redeomiag the prior mortgage, and we were referred to a passage 
in the judgment of Edge, 0. J., at p. 453. That passage is as 
follows The decisions to which I have referred show, and I 
think rightly, that as well before as since Act Mo. IV of 1882 
(1) {1891) I, h B., 1$ All, (S) (1894) I. L. B., 18 All, 47$. 
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came into force, a mortgagee had no right to bring mortgaged 
~ property to sale under his mortgage without redeeming the prior 
mortgagee, if any, or affording the subsequent mortgagee, if any, 
an opportunity to redeem, and that in a suit by a mortgagee for 
sale on his mortgage, the other mortgagees, whether prior or 
subsequent, were necessary parties ; and further that the pi’Oi>erty 
which might effectively bo brought to sale under a decree for salo 
in a mortgage suit was the spei-ific immovable property, and not 
merely the rights and interests of the plaintiff and his mortgagor 
in such property.” Another case has also been cited— Jctwifci 
Prasad v. K%sh6n Dat (1) before a Division Bench of this Coart. 
There one Tika Earn, the second mortgagee, brought a suit upon 
his mortgage without making the prior mortgagee Kishen Dat a 
party, obtained a decree for sale, and put up the mortgaged pro- 
perty for sale, and it was purchased by Jauki Prasad on the 22ad 
of June, 1891. Kisben Dat then brought a suit upon his mort- 
gagee, not making either Tika Earn or Jauki Prasad a party to 
that suit. He obtained a decree on the 10th of September 1889 
for sal^ and proceeded to sell the property, when Janki Prasad 
objected that the property could not be sold under the decree. 
The Division Bench in its judgment said— “ A first mortgagee 
cannot sell except under a decree whi ‘h has given a right to 
redeem within a time fixed by the Court, which iu the event of 
the second mortgagee not redeeming the first mortgage forecloses 
the second mortgagee’s right to redeem. The first mortgagee’s 
right to sell under the decree arises only on the second mortgagee 
having failed to redeem and being foreclosed by the decree. 
There is no such decree in the case before ns, that is to say, there is 
no decree giving the second mortgagee a right to redeem. * * * 
All we need say is that under the decree of the 10th of September 
18t,9, Kishen Dat is not entitled to bring the mortgaged property, 
the subject of this appeal to sale.” As to this last mentioned case 
It IS sufficient to say that it deals with the case of an attempt by 
a first mortg^e to bring to sale the mortgaged property under a 
decree m a suit to which a second mortgagee was not a party, and 
I am not disposed to extend the finding of the Court to the case of 
Beoon mortgagee who, under analogous circumstances, 

(1) (1894) L L E , 16 AU., 4?8. 
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place at a sale duly held— see Sheo Gkaran Lai v. Sheo Sewah 
Singh (1)— aid a piirohaser at an auction sale is not bcimd to 
look beitind the .decree to see nether the doeree, under which 
the sale is held, as lightly m< de. It is sufficient that the decree 
o.^a competent Co'irt direct- the properly to be sold. In the case 
of a sale in eveculion of a decree, their Lordships of the Privy 
Council said “ To hold that a purchaser at a sile in execution 
IS b^imd to inquho into such matteis Mo-dd thrown great inpedi- 
ment in the way of pnrtha ers under executions. If the Court 
has jurisdiction, a purchaser is no more bound to enquire into the 
correctness of an order for execution than he is as to the correct- 
ness of the judgment upon which the execution issues” Mewa 
MaUon v Ram Kishen Singh (2). As pointed out in Mid-hoda, 
Lassi V Gopal G/mnder Dutta (3), there is no real distinction 
bdween th<> ea=e in which a sale takes place in execution of a 
money ecreo, and that in which a sale takes place in execution 
o. a decree oil a mortgage, by reason of the order for sale in the 
one case being distinct from the decree, and in the other case beine 

been plaintiff-appellant by that 

nnuer the Xransfer of Property Act to redeem. 

If the contention raised before ns, that the plaiatiff-annellant 
acquired nothing by purchase be correct, the result, applrently 
™.ld b. ,h., to d.M.ni,e,po.ded who purLS to m 

7”"“ ^ ft.:: 

....ot 00.” to “1®“”” “'’r ‘J- wMoh I 

j..wca t °o «« !!;. IT, T whioh 

appUoablo fi t ° opinion these cases are not 

pptn able .0 to cronmslanoes of the present case, 
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took place, if lie so wish, is still entitled to redeem the pioperty 
Mohan Manor v. Togn Uka (1), Demi Lalln'Aai Jethahai v. 
Mnndas Knherdas (2)* Therefore in the case befjre ns the second 
mortgagee, not having had an opportunity tu redeem, would have 
been entitled to do so, and I see no reason why the defendant 
respondent 'should be in a better portion when redemption is 
sought by the purchaser at a sale under a decre'^ on the seiond 
mortgage than he would have been if the second mortgagee himself 
had sought to redeem. The claim p t forward by the defendant 
respondent is not one which upon merely equitable grounds is 
entitled to consideration. 

I consider that there is nothing to bir the plaintiff^s suit, and 
that he is entitled to redeem, and I would allow the appeal, that is 
to say, I would set aside so much of the decree as directs the 
appellant to piy interest upon the deposit of Es* 29G-13~6. 

It may be mentioned that in the objections filed by the defend- 
ant rospondont no objection was taken to the fact that w^hereas he 
paid Es. 423-2-0 for the property parch isod by him, the decree 
directed that the property should be redeemed on payment of 
only Es. 29643-6, the amount which was due, and paid to the 
first mortgageOt I desire to express no opinion as to whether the 
plaintiff-appellant in making a deposit iin'ler section 83 of the 
Transfer of Property Act, after tlie first mortgage decree had been 
satisfied, adopted the proper four e. 

Since writing the above, I have been referred to the case of 
Mehrhano v. Nadir AU (3). This case was not reported tvheii 
the appeal was heard by iis, and was not referred to in argument* 
In my opinion this case also has no bearing on the circumstances 
of the pre*=^ent appeal It follows the case of Janhi Prasad v. 
Kishen Dai (4), which I have already distinguished, 

BuBKirr, J . — I concur in the ordei' proposed by my learned 
brother, and would set aside the decree under appeal to the extent 
suggested by him. 


(1) msm I. Ii R , 10 Bom , 234 

(2) (1896) I 20 Bom, 290, 



Decree modified* 

I, B. B., 22 All., 212, 

1. L. E., 16 AU., 47S, 

«■ 


1900 


KtrnBAT- 

UiLAH 

o 

Ktjbea 

Beoam. 



' A 

. 1 - ' ^ 


1900 

August 2, 




32 THE INDIAN LAW EEPOETS, [vOL. XXIII. 

# 

Before Mr Justice Bur hit i and Mr Justice Sender sou, 

CHATAE SINGH (Defendant) u KALYAN SINGH (Fdaintiff) * 
Bre-emgtiou — Wajib ul ars — Interpretation of documeni-^Memiing of the 

ie<t m “ eh jaddi 

Meld that the term eh jaddi” used in the preemption clause o£ a 
wajihuUarz signifies peisons descended from a common ancestor through the 
male line, Quneshee Bal v Zarmt Ah (1) lefeired to. 

In this case the plaintiff and the defendant were rival 
claimants for pre-emption in respect of a sale made by Sewa 
Ram and Mewa Ram to Ganga Bakhsh, son of Chhatar Singh. 
The plaintiff relied on the provisions of the wajib-ul-arz, which 
gave a preferential right of pre-emption to co-sharers who were 
eh jaddi with the vendor. The plaintiff and the vendors were 
both admittedly descended from the same common ancestor, but 
while the plaintiff’s descent was in the direct male line, the 
vendors were the sons of the great-granddaughter of that ancestor. 

The Court of first instance decreed the plaintiff's claim for half 
only of the property in suit. The lower appellate Court decreed 
the claim in full, holding that the expression “eh jadd,” 
included descent from a common ancestor by either side. From 
this decree the defendant Chhatar Singh appealed to the High 
Court. 

Elba Jogindro Fath Chaudhri and Babu Satish Chandra 
JBanerji for the appellant. 

^ * ^anevji and Pandi Jl'Toti dial for the respondent. 

Bdekitt, J.— There is only one short point to be decided in 
this case, and that is whether the plaintiff Kalyan Singh can he 
considered to be eh jaddi with the vendors Mewa Ram and 
Sewa Ram ? 

As I understand the term eh jaddi when used in a wajib-ul- 
arz in these Provinces, it means persons descended from a 
common ancestor through the male line. If that be the case, it is 
clear that Kalyan Singh and the vendors are not eh jaddi, for 
although they ara all descended from one Lai Singh, Sewa Ram 
and Mewa Ram are the sons of a great-granddaughter of Lai 

^ daoree of L G, ETans, Eaq, 
Distnct Jttdge of Aligarh, &ted the 10th Eebruary 1898, modifying a decree of 

Sy Subordinate Judge of Koi( dated the Slat 

(1) N..W. K, H. C. Eep., I8?0, p. 843. 
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SiDghj so tbats they cannot claim an unbroken male descent from 
Lai Singh. This question was before a Division Bench of this 
Court in the year 1893, in an unreported case — F. A, F. O. 
No. 89 of 1892. In that case, which is on all fours with the 
present one, it had been held by the Court of first io^^tance that 
the plaintiff was eh jaddi with the vendor, and that the ^^jadd^’ 
of the plaintiff the^^ein was to be sought in hib own father’s stock 
and not his mothei’s. That decision was reversed in aj)peal by the 
lower appellate Court. That Court held that the plaintiff’s jadd 
was not necessarily confined to his father’s stock, and therefore he 
Was eh jaddi with the vendors. On second appeal to this Court, 
it was held that that view was erroneous. The decision of the 
lower appellate Court was reversed, and that of the Court of first 
instance was xestoreL^^Tha^ decioion is binding on me, and I 
cannot say that I at all disagree mt]ritr“^have always under- 


stood that in all oa^es such as this eh jaddi implied "descent 
through males. 

I would therefore allow this appeal and modify the decree of 
the lower appellate Court, and restore that of the Court of first 
instance. I would direct that each of the pre-emptors take half 
of the property, each of them paying Rs. 2,500. 

The appellant will have his costs. 

Hjsxbersok, J,— In this case it is admitted that if the ques- 
tion had been a question of succession between Kalyan, Mewa 
Ram and Sewa Ram, Kalyan could not be said to be eh jaddi 
with the vendors, I am not prepared to dissent from the iinre- 
ported decision which has been just x'eferred to, though I have 
some doubt as to its correctness. It seems to me that the object 
of the provisions in the wajib-ul-arz giving preferential rights to 
co-sharers who are eh jaddi with the vendors was to keep the 
property in the family, and therefore to give to co-sharers who 
Were related by descent from a common ancestor a preferential right 
of pre-emption. There can be no doubt that Sewa Ram and Mewa 
Ram through their mother are related to Kalyan. In Shakespear’s 
Dictionary the word ^^eh jaddi is said to mean ^^descendants 
from the same ancestor/’ and in the case of Guneshee Lai v. 
Zamut Ali (1) the words eh jaddi ” were interpreted to mean 

(1) !5C,*W* B,, H. Cf 1870; p 343. 
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lelated by descent from a common ancestor.” Havino- reffir<? 
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LaFs daiigliters against Diirga and the widow of Kishan L^l to 
got possession of Kishan LiFs property. This suit ended in a 
decree of the 16th of February, 1885, which was based upon a 
compromise. By this compromise decree Musammat Pano, the 
predecessor in title of the plaintiffs in ihe present suit, was held 
to be entitled to one quarter of Kishan Lal^s property. Durga 
and Todar, the decree-holders under the mortgage decree, brought 
the mortgaged property to sale, and purchased it themselves on 
the 20th of March, 1888, a certificate of sale being issued in their 
name. On the 18th of March, 1899, the present plaintiffs brought 
this suit against Diirga to recover their share of the property, 
which he had purchased at auction on the 20th of March, 1888. 
The allegation in the plaint is that the purchase made by Burga 
was made on behal I ol ii imsei Pano, 
the mother of the plaintiffs. The defendant pleadeff^^^ 
reference to the provisions of section 317 of the Code of Civil 
Procedure the cuii was not maint linable. Other pleas. were 
raised, which were all overruled by the Courts below. A decree 
was made by (he Munsif in the plaintiff^s favour. That decree 
was affirmed on appeal by the Subordinate Judge. The defend- 
ant Durga comes here in second appeal. The main contention 
in this appeal is that which was also put forward in the lower 
Courts, namely that the aiit is barred by section 317. There is 
no doubt that the suit is one against a certified purchaser, and is 
based on the allegation that the property claimed was purchased 
by the certified purchaser on behalf of Musammat Pano. It 
appears to me that it is impossible to hold that such a suit is not 
barred by the language of section 317* Is is in my opinion 
immaterial that the claim is not for the w'hole of the property of 
which the defendant Is the certified purchaser. He is the certified 
purchaser of the property claimed, and the suit is based on the 
allegation that the purchase was made on behalf of some other 
person. The provisions of section 82 of the Trusts Act, Ho. II 
of 1882, might have helped the plaintiffs had it not been for the 
proviso to that section which declares that nothing therein shall be 
deemed to affect section 317 of the Code of Civil Procedure. It 
was contended on behalf of the respondents that under the com^ 
pomiso decree they were entitled to one-balf of mj property 
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which might be brought iinttor the compromise decree. I cannot 
put any snob constraction upon the hirguage of that decree. It 
appears that on the 30th of O -tober, mo, the dofe idant before 
the revenue authorities admitted the plaintiffs’ riglit to the share 
now claimed, provided they paid to him the proportionate amount 
due to him on account of the expenditure which he had incurred 
in the Civil Court, but the plaintiffs declining to pay this, their 
application to the revenue authorities to liave the property entered 
in their names was dismissed. The learned vakil for the respond- 
ents professes his willingness on behalf of his clients now to pay 
the amount which Durga then claimed ; but the learned vakil for 
ae appellant says that he has no authority to accept such an offer. 
The mere acknowledgment by Durga that a portion of the pro- 
perty which he had was purchased on behalt of the plaint- 

iffa’ predecessor in title would not of itself justify the plaintiffs 
in mamlaimng the present suit in the face of the language of 
section 317 nnle^ that acknowledgment were accompanied W 
some aet which would operate as a valid transfer of the propertv 
[se, Monapp,,, Su^appa, (1)]. fe c™ tLTZ 

.uoh .0 the of the oerliSed p„„W. For tb, , 
set forth above I am of opinion that, even if on the enm 

decree the plaintiffs are entitled to recover a share of the^T 

po»Wd ft, e^oooift, ,,1, 20ft „f Katoh S 

wbichl hmk .every 

section 317 of the Code of Civil Procedure. I allow tbA 
and, setting aside the decrees of the Courts below d" 
plaWiPe sdt with coela ft aU Cohrte. 


(t) (1887) I, L. B , 11 Mad., 234. 


■Appeal decreed. 
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PRIVY couisrciL. 

QARIJRABHWAJA PEASAB (Deotkban^-Appemaht) ATO SUPEBTO- 
BHWAJA PBASAB (PjDAIlSrTlPF-RBSPONDENT). 

On Appeal fyom tlie Sigli Court for the Korth- Western Provinces. 

*dQi iVb. I of 1872 {Indian JSmdence Aci) section 32, sn^-section (5), 49 and 
60 Mmdence Custom — AUpged custom of prtmoffemiure tn a Hindu 
fmmly Admiss%b%lhty of statements of deceased persons 
The bui’clea of proving that the custom in a particular family of piinio*' 
g’eniture regulates the succession to their property is upon him who claims to 
inherit in that right. 

The elder of two Brothers having obtained possession of all the family 
estate, the younger suing for his half share under the general Hindu law, was 
met by the defence that there was in this family a custom of piimogeniture. 
Upon the evidence the decision was that the custom alleged had been 
proved to exist. 

Thl^fglVTO'TOliOC <.vldc-juuu pxlux -fe o ijW Kjvui^ar r a b-^&£j^ Upper part 

of the Boab in 1803. The family was one of three families that-descended in 
three branches from a common ancestor said to have died in 1695. In the two" 
other families, as was admitted, primogeniture prevailed, a fact giving rise to 
much probability that it was the custom in this one also. For neaily eighty 
yiais possession had been consistent with the alleged custom, and in tho 
eaiher pait of that period inconsistent with any other basis. 

In lhat part of the oral evidence which related to the practice of gaddina- 
&bini in the family, there was an identification, undei stood to bo meant hy tho 
witnesses, in speaking of that piacticc, with primogenituie ; in the sime way 
that is referred to in tie judgment In Mir J?al Singh v Thahur Jai 

jCal Singh (1), 

In llie STidanoo aa to tradition regarding the family, learned hy aritnoBscs 
Eioia deceaiod persona, their statements came within suh-sootion (S) of seetiou 
8.- o the Lridence Act, 1873. And by the aid of section 49, rendering relevant 
the opinions of parsonsharing special means of knowledge as to tho fimily 
usages, or a gtatunents of sach opinions weie adniisoiblo. But section 60 
requires lat oral eridonce referring to an opinion, or its grounds, should bo 
e ari once o a person holding that opinion on the grounds referred to. 
wi ness may state, as the ground of his opinion as to the existence of a 
family custom, infomation derived from deceased persons But this must 
le ho steiemont of independent opinion ; and though deiived from hearsay, 
must not ho tho mere repetition of hearsay. 

and of thTteased.""*'^ character of the witness 


WBaL 


Riohaeb Corren, Sib 

(1) (1898) L. K., 03 ind. Ap, 147. j. jg All., 1. 
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Appeal from a deoiee (Tth February 1893) of the High 
Court (1), reversing a decieo (14th January 1889) of the Sub- 
ordinate Judge of Aligarh who dismisfeed the respondent’s 
suit. 

The appellant, the defendant in the suit, was the elder, and 
the respondent was the younger, of the two sons of Thakur 
Gir Prasad Singh, a rais in the Aligarh District. They were 
born of the same mother. On the death of Gir Prasad on the 
20th March 1880 the defendant took possession of the entire 
estate, and obtained entry of his name in the revenue records as 
sole proprietor on the ground of title in himself according to a 
family custom of primogeniture. His brother, the plaintiff, he 
alleged to be only entitled to maintenance. 

On this appeal, as in the amt, the ijnosttrm -was whether the 
family custom, ancient and continuous, had been proved to exist 
confirming the family estate upon the defendant alone; the 
burden of proof having been upon him. The decision rested 
upon the evidence which appears in their Lordships’ Judgment, 

The family, known as the Beswan family, were by origin, 
Jats, descended from Jfand Ram, in what is now the Aligarh 
district, who was said to have died in 1695. He was the ancestor 
common to this, and to two other families, in that part of the 
Doab, one being the Hathras family, and the other that of the 
Raja of Mursan. It was admitted in this suit that the two 
litter families maintained die custom of primogeniture. 

Ihe plaint, filed on 80th June 1886, claimed a half share of the 
estate in the defendant’s possession, with mesne profits and interest 
thereon. It alleged that the plaintiff’s having been a minor in 
1880 was the reason why the entry of the defendant’s name at the 
colleotorate had not been opposed. The defendant’s written 
answer, denying that minority, relied on the special family 
custom. It set forth the descent of the successive single proprie- 
tors, to theeffect stated in their Lordships’ judgment, from Nawal 
Singh, who died before 1800, and whose son and successor died in 
1808, the result being that the first settlement of all the pro- 
perty was concluded with Jai Kishore, the elder of Har Kisban’s 
two sons; the younger of them, Jugal Kishore, receiving only an 
(1) (1888) 1. 14 E, IS AIL, 14?. 
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allowance for liis maintenance. Then followed the descents 1900 
thence onward, as stated elsewhere, to single heirs, the oldex, or 'oIbtoabie^ 
surviving son, in each case. 

The following table shows the pedigree, as set foith in the 
appellanfs ease, from 1775, The pedigree commenced with 
Hand Ram in 1695. 

Bhuii died 1770 
1 

iS'awal died befoie 1800 

1 


fiai Kislian, died 1808. 


Jiwa Ram, died 1830 


slai Ki alioxydi a A 1S4 C , 


! 

Jugal Kislioie 


■VTiJA 

Pbasab 

D 

nnwAJA 

Pbasap 


Ranjitj died a cbild G-iidliar, died about 1846. Tbakui Gir Piasad 

Siugb, died 1880 

The principal isstie was whether the alleged family custom 
existed 01 ? not. The Subordinate Judge, Abinash Chandra 
Banerji, after considering the evidence at length in his judgment, 
dismissed the suit -nith the following statement in conclusion : — 
“ There are facts connected with this family which warrant ns 
“in presuming that the usage now in dispute existed in the 
“ familjt before the time of Nawal Singh who inherited this 
“estate from his father Bhuri Singh in 1775. The Mursan Raj 
“ was founded at about that time ; and it is admitted on all hands 
“that the rule of succession by primogeniture prevails in that 
“family. In the case of Mawat Arjun Stngh v. Rawai 
“ Gamyam, Singh (1) the existence of a similar custom was 
“ presumed from its having existed for eight generations. And 
“ in the case of Ramrao Trimbalc Deshpande v. Yashvant Sao 
i “ Madho Rao (2) it was presumed from its observance for about 

! « one hundred and fifty years. So far as the principle is eon- 
“cemed those cases are authorities on the strength of which we 
“ may from the observance of the usage for the period proved, 
“presume its existence as an ancient and valid custom.” 


(1) C18S1) 6 Moo. I. A , 160. (2) (1885) I. L E , 10 Bom , 32?, 
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In reference to the title “ Thakur,” the Judge referred to 

the judg'ment in Babu Oanesh But Singh v. Maheahur 
Singh (1). 

On the plaintiff’s appeal the High Court (Ttbeelx and 
Blaib, JJ.) in the judgment reported in I, L. E., 15 AIL, 147, 
expressed their opinions that notwithstanding the admission of 
the respondent when the entry at the collecforate was made in 
18^, he having been then sixteen years old, the custom under 
which that entry had been claimed was not established by the 
evidence. As points against the defence they noticed that the 
successive devolutions of the estate from father to one son were 
not necessarily attributable only to the existence of the alleged 
custom. The practice of gaddinashini in the family had not 
afforded any substantial support to the belief in the existence 
of the custom of primogeniture, for with this that practice had no 
necessary connection. The entries in several wajib-ul-arzes of 
villages belonging to the Beswan family, having been the work 
of the Thakur Gir Prasad himself proved no more than that 
he was desirous that the custom of primogeniture should be 
followed m ks family^, and they were no evidence to prove an 
anc ent family custom. The inquiry in 1809 directed by the 
Collector to be made, and forming part of the earliest collector- 
ate proceeding, was as to the law and cnstom of Hindus in regard 
to primogeniture, and not as to the existence of the custom in this 
particular family. The High Court had regard to these, and 
other matters, which appeared to them questionable enon<^h to 
cauK them to reverse the decree of the first Court, and to decree 
in the plaintiff’s favour. 

.roimJ^h'f Hanson, for the appellant, argued that the 
grounds had not been sufficient on which the High Court had 
acted. Upon more than one of the several parts of the ease, 

uot given due effect to the evidence ; and especially, in regard to 
^he repeal instances of succession by an elder son to tho^ whole 
family estate, the Court had failed to consider that there w^ no 

P y hould be held by him to the exclusion of his brother or 
(1) (1866) 6 Moo, L A., I 04 at p. isi. 
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brothers. He referred to the ancestral connection of tn.. -n 

*• IiQq JoGS'Wfli'n 

familj ^ith those of Hathras and Miirsan in a descent f 

same progenitor ; and to the succession of elder sons tW ^ 

upon the death, of Nawal Singh, the fourth in lineal ase 

the parties. There htd never boen any division ft, 

estate among the sons } notwithstanding the pre'^erioe nf ^ ^ 

brothers^ who, had they been entitled, would have been ^ 

claim their shares; but only in the way to whiob h 

had there been any attempt on the part of a yoxino, 

claim a share under Hindu law, and no attempt bad 

Har Kishan had succeeded Nawal to the exclusion of T* * 

Jai Kish ore had succeeded to the exclusion of Jiwa Ham 

time, as w’^ell as excluding Jugal Kishore. Girdhar bad r 

for a little space, and after him came Tliatur Gir Hrasar^ . 

causing the entries to be made in the wajib-ul-ar^ea ^ 

villages on the estate, might not have added any 

favour of the existence of the custom. Though siieb n 

were, when properly aiitheaticated and kept accordino' t 

been required in Regulation VII of 1822, admissible a 

on a question of custom [Itani Lekraj Kuar v. Mah^ 

(1)], these wajib-nl-arzes, in particular, might, under tb • 
stances, be open to the objection that had been foi^ v 
in Uman Parsad Singh v. Gandkarb Singh (2)^ as K • ^ 
record of custom than an expression of what had be ^ ^ 

But ample proof of the custom bad been afforded 
As to the bearing on the evidence of the practice of p- 
spoken of by the witnesses, and as to the questio 
meaning, reference was made to the judgment in Tkahn ^ ^leir 
Singh v- Thahur Jai Pal Singh (3). The admissibu**^ 
the substance of the oral evidence that had been admit// 
ing to the statements made by persons since deceased ^ 
the family and the custom in question, was provided 
Indian Evidence Act, 1872. Eeferenoe was made to 
sub-section 6, and to sections 49 and 60, The 
appear. Afterwards, on the 27th June, their Lordsh^*^^^^^^ 
meat was delivered by Loex> Davey 
(1) (MO^lSSO) n 1., 7 M., Ap. 635 (2) (1S87) L. B., u , 

L L. R j 6 OaIc.> 744. X L. R., l*'. ri Au 19*7 • 

(3) 0896) 23 In4., Ap. 147 j L L. E , 19 AR , 1. 20.^ ' 
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The question on this appeal relates to the de\olu(iou of the 
ancestral estate of Thakur Oir Prasad Singh, who died in the 
year 1880. The defendant in the suit and pre«ent appellant 
is the eldest son of Gir Prasid, and contends that there is a custom 
of primogeniture in the family and that consequently he is 
alone entitled to succeed to the estate. The plaintiff in the suit 
is his younger brother. He denies the existence of the alleged 
custom and claims to share in the estate in accordance with the 
ordinaiy Hindu law of inheritance. The Subordinate Judge 
decided in favour of the alleged custom and dismissed the suit 
with costs, but his decision was reversed by the High Court at 
Allahabad and the appeal is from the Judgment and decree of 
the latter Court. It is unfortunate that the plaintiff and present 
respondent has not appeared on this appeal. There are ques* 
tions of the admissibility as well as the effect of evidence on 
which their Lordships would have been glad of the assistance 
of counsel for the respondent. 

The parties belong to a family known as tbe Beswan family. 
This family and two other families in the same district called tbe 
Mursau and Hathras families are Jat families of the Tenwa clan 
and are descended from a common ancestor named Hand Earn 
Faujdar who is said to have died in the year 1C95. The Mursan 
family is said to have been founded by Khushal, son of Zul Karan, 
one of the fourteen sons of Hand Ram. The Beswan and Hath- 
ras families alike have their descent from Jai Singh, another 
son of Hand Earn. The Hathras branch was divided from tbe 
Beswan branch in the person of Dya Earn Singh in the fourth 
generation from Hand Ram, who died in the year 1823. Tho 
circumstances under which this separation took place are in 
controversy and will be more fully considered hereafter. In 
the year 1817 Daya Ram was deprived of the greater part of his 
possessions in consequence of his resistance to the British mili- 
tary forces and his family do not now reside at Hathras. 

It appears from the evidence, and was accepted as a fact by 
both Courts, that the custom of primogeniture prevails in both 
the Mursan and the Hathras families. Their Lordships attach 
importance to this admitted fact. It points to a custom derived 
from a common ancestor and lends strong antecedent probability to 
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the appellant’s case. The present Raja of Mursan was called as 
a witness by the appellant but he was supporting the respondent 
dth a loan of money to be used for the purpose of the litigation. 

3 could not therefore be expected to be very friendly to the 
appellant. But he does not venture to deny tne existence of the 
custom in the Beswan family, and singularly enough had made 
no inquiry on the subject. He says : — “ In my family the custom 
“ of gaddinashini prevails. When a gaddinashin dies leaving 
“several sons one of them becomes gaddinashin and inherits 
“ all the property, and the others only get maintenance. I have 
’‘heard that that custom of gaddinashini prevails in the Hathras 
“Eaj family. I do not know whether the custom of gaddi- 
“ nashini prevails in the Beswan family or not. I have no per- 
“sonal knowledge about it, and I did not make any inquiry on 
“ the point.” Raja Har Narain Singh, the present representative 
of the Hathras family, is a son adopted by the widow of the 
preceding Raja and was only 22 years of age at the time of the 
trial. He also is said to be unfriendly to the appellant on 
account of some previous litigation with Gir Prasad in which 
the latter claimed his estates. Raja Har Narain does not profess 
to know anything about the question in issue. 

There are no records of any kind prior to the British Con- 
quest in 1803. The most important documentary evidence since 
that date is the record of a proceeding of the Court of the Col- 
lector of the Aligarh district dated 22nd ISTovember 1809. Prom 
the pedigree which is set out in the judgment of the Subordinate 
Judge and was accepted in the High Court it appears that Bhuri 
Singh, the third in descent from Naud Ram, died in the year 1776, 
leaving two sons, Nawal and Daya Ram, who, as already men- 
tioned, was th^ ^imder of the Hathras family. Nawal Singh is 
stated to have died before 1800 leaving two legitimate sons, Har 
Kishan (the eldest) and Jiwa Ram and three illegitimate sons. 
Har Kishan succeeded to Beswan in exclusion of Jiwa Ram his 
younger brother and died in 1808. He had two legitimate sons 
(who are stated to have been uterine brothers) Jai Ki,hore and 
Jugal Kishore. It is disputed whether Jugal Kishore survived 
his father, but for reasons to bo presently stated their Lordships 
think with the Subordinate Judge that the weight of evidence is 
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1900 in favour of his having done so and of his having died without issue 
i sJjortly afterwards. Har Kishan also left three illegitimate sons. 

I^ASAB November 1809 Mr. Elliot, the Col- 

Sotbevit of Aligarh, directed that a parwana be issued to Daya Ram 

dhwaja' and Raja Bhagwant Singh (the then representative of the Mur- 
Peasad. gan family) asking them to give information whether there is 
any son of Har Kishan other than Jai Kishoro and whether 
according to the custom of Hindus the property of Har Kishan 
devolves upon Jai Kishore aiid whether the sanads of jagir and 
istimrar should be granted to Jai Kishore. 

The reply of Daya Earn to this req^uest was in the following 
terms : — 

“ After paying my compliments and expressing my wish to pay my res- 
“ pects to yon, I beg to state that I received your kind note enquiring 
“ whether Jai Kishore was the rightful person owing to the death of Thakur 
“ Har Kishan, and granting the sanad of jagir and istimrar to Barkhurdar* 

‘ Jai Kishore on ooucLtion of its being ascertained that he was entitled to it 
“ under the custom of the Hindus. It is known to you that Thakur Har 
“Kishan and others, and now Jai Kishore, are among my farzandsf (sons). 
“Formerly Thakur Har Kishan, who was senior in age to his other four 
“ brothers, was distingnished from, and surpassed them all, by his qualities as 
“ a sirdar and head, and also during his lifutime his four other brothers wore 
“ of one mind with him and obedient to his orders and carried on the affairs 
“ zealously. ^ In the time of Thakur Har Kishan, Birkhuidar Jai Kishore, who 
“ is also senior in age to his other four brothers and is distinguished from, and 
" surpasses them all, used to be oiUed the heir apparent and successor.’ At 
“ present after the death of the said Thakur he has the control of all the affairs, 

“ small and great, of his father, and it is Jai Kishore who is entitled to tho 
“ favours of the British Company. In accordance with their usual practice tho 
« turban of sirdari was tied round the head of Jai Kishore. It is honed that 
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^^iipon Thakiir Jai ILibliore liis eldest ^on and to-day a petition 
was made by Raja Bhagwant Singh stating that Thakiir Jai 
^^Eibliore was the eldest son of Thaknr Har Kislian deceased and 
that the ^stdte of the deeea-ed Tliakur devolved upon him and 
cons^'-^iuently all (be brethren deeming Thakrr Jai Kisho^^e to be 
the rightful person aud eldest son tied the tiirban of the 
Sirdarid’ The petitions were then ordered to be forwarded to 
the Board. 

The terms of this order clearly show the sense in which the 
Collector understood the reports of Daya Ram and the Raja of 
Mursam ilceordingly two Sanads dated the 19th January 1810 
■were granted by the Government to Jai Ivi&hure. By the first 
of these documents after noticing thatj, under the orders of the 
Govenior-Geiieralj Taiuka Beswan had been settled with and 
granted to Har Eishan for his lifetime, and his death before the 
ibsue of the perpetual saoad of the taiuka, it was stated that 
his Excellency thcrefoie thought it advisable and proper that 
instead of the said deceased the taliika should be maintained in 
the name of his eldest son Thakur Jai Kisliore for his lifetime 
at the jama therein mentioned. The second sanad contained the 
grant of a village called Jhanga by way of j igir in similar 
terms. 

From the two letters of Daya Ram and the Raja of Mursan it 
appears that Jai EiJiore had then four brotherb living. The 
inference is that Jugd Kishore his uterine brotl er was then 
living. Il is true tluib in two docitments dated the 1 6th March 
JS45 it is stated by likain then Raja of Miirsan and by a tahsil 
dar named Hyed Hnrclar Ali that Har Eishan had four sons only 
Jai Eishore and three illegitimate sons. It is more probable that 
(Jugal Kishore having died young and cluklle&s) his existence 
was forgotten or overlooked after a lapse of nearly forty years 
than that Daya Ram and the Raja Bhagwant were mistaken, and 
their Lordships agree with the Subordinate Judge that the balance 
of evidence is in favour of Jngal Eishore having survived his 
tather. The witness Dliarag Singh whose evidence is vouched 
by Mr. Justice Blair says indeed tiiat Jugal Kishore died in his 
fathers lifetime, but ia an earlier pirl of his examination he had 
mid that he «dicl not know whether Jugal Kishore died in hm 
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father’s lifetime or after Lis death.” This witness was bora some 
. years after Jugal Kishore’s death, and was speaking from hearsay 
only and there are many witnesses of the same kind, some of whom 
say that Jngal Kishore died in his father’s lifetime and others of 
tvho^ say he survived him. The oral evidence (even if admis- 
sibie) IS quite inconeIu«?ive* 

I ^J*^*"^**” claimed to share the taluka with his 

brother Har Kishan, and he as well as Jugal Kishore (if living) 
might have claimed to share it with Jai Xi^hore if the succession 
^as regulated by the ordinary Hindn law. From the record of 
a procewbng before the Deputy Collector and Settlement Officer 
oi the Distnot of Aligarh on the SOth April 1816 it appears that 
on the death of Jai Xishore, which took place in 18M or 1815 
Xam Prasad and other=, =ons of Jiwa Earn who was also then dead' 
claimed to be entitled to one half of the estate of Beswan and to 
lave^ a -ettlemen* thereof made in their names. This claim was 
dismissed by the Collector. The document contains a history of 

f papers in the records of 

^^the Collectorate and those received from the Commissioner’s 
Office as well as those filed in the Settlement Department together 
w^h the records of the Kazi’s office civil side relating to 
J wa Earn and Jai Kishore deceased minor and fixing a monthly 
allowance for Jiwa Earn.” Shortly told the story is that Jiwa 

aimor. , b«, m =o,aoq„eMe of s„„e irregolot proceeding, on hie 
part chreu ™ thonght to n,a„ifo,. „„ into^i^ | ™ ™ 

to reeve darmg hi, lir.„,no, On hie death Jai Ki,hor,' 

» -btar „f : 

be contrary or fall the institution of a civil suit to establish right 
tL heirs TliWa's ^ continued as theretofore, and 

life oTjII SL the 

ide of Jm Kishore. There is other evidence that Jiwa lam 

STl “ . T” """ f” »■«■*»»' «.f»“ 

IS no cTKlcnce wlmfeyer that he brougljt any suit in the 
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Civil Caurt to dispute his brothers’ or his nephew’s pos'ession of 
the family cstxie. Nor did the sons of Jiwa Earn over bring 
any suit to contest the possession of Girdhar the eldest sou and 
successor of Jai Ki&hore. The Collector by a subsequent pro- 
ceeding held the allowance of Es. 400 per men=em to be a pension 
only and he reduced the allowance to Es, 120 per mensem 
divisible between the sons of Jiwa Earn. They theieupon com- 
menced a suit to establish their right to the Es. 400 as a malikana 
allowance and applied for leave to «ue in fonnd pauj)eris but the 
claim was rejected by the judgment of the District Judge of the 
25th June 1856. 

It thus appears that Har Eishan succeeded his father Nawal in 
exclusion of bis jounger brofhei Jiwa Ram and on his death in 
1803 Jai K'shore succeeded iu exclusion not only of his younger 
brother Jugu,l Kishore but also of his uncle Jiwa Earn and on Jai 
Ki&ho>e’s death in 1844 or 1845 Girdhar his eldest son succeeded 
to his estate. Jiwa Earn and his sons, thoiigh challenged to assert 
their claim to share in the estate by a civil suit, abstaiued from 
doi'ig ^0 and contented themselves with an allo^vance for mainte- 
nance. Girdhar died about eigiiteeu months after his father and 
was succeeded by his only brother Gir Prasad. But as the latter 
was a minor throughout his elder brother’s tenure of the estate no 
strong inference can be drawn from liis not claiming to share in 
the estate. Gir Prasad died early iu ISSO. It results that for a 
period of nearly 80 years from the time of the British occupation 
the enjoyment has boon consistent with the aihged cn‘tom and 
for the earlier and greater part of that term Las been inconsistent 
with any other legal baSlS# 

The High Court minimise the inference to be drawn from these 
succe sive descents of the estate to an eldeot son in three genera- 
tions and the circum-tanccs accompanying them. (1) They say 
that the inquiry made by order of the Collector of Daya Earn and 
Eaja Bhagwant Singh in 1809 was directed to the custom of 
Hindus and not to the custom peculiar to this family and they 
siigge-t that tha reports made in pursuance of that inquiry 
related only to management and control of the estate not to 
property. (2) It is suggested that Jiwa Earn was awarded 
|us allowance of Rs. 400 a month as eompensatioa for being 
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dispossessed of the zemind.ui, and being content vith bis posi- 
tion did not caie to claim a share in the e-tote. 

riieir Lordships observe on the first point tliai the cu'loms of 
Hindus would imhide any cus!om regulating the ‘'Ucof-.'^iou in a 
particular family and tiiat die inquiry was whether the piop^rty 
“ devolves ou Thakur Ja, K.Aoic ” They have already observed 
that the Colleoior evidently understood tlie replies of Daya Ram 
aud the Eaja of Mursin as directed to the question who was 
entitled^to the propeity. The sanads were grants of the property 
Eo Jai Kis'iore described as eldest son, an I in short the transac- 
tion was uot merely a settlement of the estate in his name for the 
purpose oT revenue as suggested in the High Court. On the 
second point it is extremely unlikely that Jiwa Bam would have 
rost-ed content with an allowance if he had a claim to one-half of 
the estate which ho could lu-oseeuto with any prospect of success. 
Jiwa Earn (appareutl) ) and his sons certainly asserted a claim to 
be sharei^ in the estate, though they never ventured to bring their 
claims to the test of a legvl decision. The records of the Collec- 
lorate so far as concerns the relations between Jiwa Earn and bis 
eons on the one hand a id J.i Kishore and afterwards Girdhar on 
the other do not disclose a picture of a perfectly united and 
coDteiiied familj . 

But the learned Judges in the High Coun thought that the 
a quiescence of the do-cen lant, of Nawal Singh in the usurpation 
of Daya Ram was far mor- impressive tlian the acquiescence of 
Jiwa Earn and his de cemlants. Their Lordship- must theiofore 
examine what is known of the relations between Hawal Singl, and 
Daya Bam and their respective descendants. Eawal Singh and 
Daya Earn were sons, and so far as appears, the only sons, of Bhiiri 
Singh, who-is said to have died in the year 1775. The Subordinate 
Judge says that Daya Earn forcibly wrested the bulk of his father’s 
property, including taluka Hathras, from his elder brother on their 
father’s death, and being a man of great energy he managed 
to dispossess the other de-cendants of Hand Earn from their 
estates and annex their estateo to his extendve iwesslons. His 
authorities for this statemept aie apparently the settlement reports 
of Aligarh made by Mr. Thornton in 1834 and by Mr. Smith in 
1874 anti At&inson’s Gazetteer published in 1875. Thesd works 
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aie not before their Loidsliips, and they cannot say whether they 
bear out the learned Judge:,’ statemeiity which, however, seems to 
go further than the ora! evidence of tradition Warrants. It may be 
that the reports and gazetteer in qiiesLion are no strictly evidence 
of the truth of all the statements contained in them. And il 
may be that if examined they would not bear out the conclusioLS 
drawn from them by the Subordinate Judge. They were, however^ 
ij§ed apparently without objeoti<^n, and probably no objection 
would be taken to their being read for what they are worth in a 
similar case in this country. But if you exclude evidence of 
tradition, what evidence is there that Hathras ever was part of tho 
ancestral property of Bhuri Singh ? In the list century when 
the Mogul Empire was breaking up, and when (to quote Mr^ 
Justice Blair) law was in abeyance,” it was not uncommon for an 
able and energetic man to earve out a large property for him<=^elf 
by the sword at the expense either of hio own relatives or of strung- 
ers. If you look to tradition as di^clo«ed by the oial evidence 
the statements as to Hathras are conflietiug. Indeed Keheri 
Singh says that Daya Ram acqiiiiel the Hathras estate from 
the Poreh Thakurs. In the opinion of their Lordships it is impos- 
sible to presume a partition between the brothers or to say with 
any approach to certainty whether any or what portion of Daya 
Eam’s possessions was or was not ancestral property, or from 
wdiom or by what means they were acquired. All that can be said 
is that tradition points to his having acquired them by force anvl 
not by right. Daya Ram was at first confirmed in posbe-sion of }h\ 
estales by the British Government, but in 18j? was depiivcd of 
the bulk of them for rebellion. It appear^ from documents in 
evidence that 20 of Daya Ram’s villages under the appellation of 
taluka Shahzadpiir were conferred on Jai Kishore and 3l wer<^ 
conferred on Jiwa Ram. It is probable that these villages w'^ere 
only a comparatively small part of the estates eonfibcated by the 
Government. The learned Judges in the High Court ask why 
the heirs of Nawal Singh did not then ask for reinstatement in 
the fiefs which had been seized by Daya Ram, as had been alleged,, 
in viohatioa of Kawal Singh’s right of primogeniture. And it is 
this acquiescence to wdiioh they attach so much importance. Their 
Lordships cannot agree, for the simple rea'son that they not 
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know enougli of the factb or circumstooes or of the motives or 
policy of the British Government to form any reliablo opinion on 
tlie feiibjeet. 

Their JLordships now turn to the oral evldenoo in the case* 
^0 less than fifty-six witnesses were called and examined on 
behalf of the appellants. Their evidence mainly divides itself into 
t\\o branches. (1) Bvidcnce of the existence of the custom of 
gaddinashini in the Beswan taluka and of the successive holders 
of the taluka within living memory having sat on the gaddi and 
i'ecdved the customary offerings. (2) Evidence of tradition relat- 
to the family learnt by the witnesbes from their deceased 
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1 C ougnt to nave bbon shown not only that gaddmashini 
nnd the presentation of namrs was the ordinary concomitant of 
the possession of an impartible Raj but also that it was an exclu- 
sive attribute of families in whom the custom of primogeniture 
'' prevails.^^ The judgment of the High Court was delivered on 
the 7tJi February 1893. Subsequently to that date a case of 
'^'hakuT N'itr Pal Singh v. Thakur Jai Pal Singh (which in 
many of its ciroumstanceB is strikingly like the present one) 
Was before this Boaid. The case related to the succession to the 
ancestral property of a Eajput family long settled in the Agra 
district. In delivering the judgment of their Lordships Lord 
flobhousc observes:— 

The other remark is a sugge&tion that there is no necesSi.ry 
connection betw een gaddinaslnui and primogeniture. That may 
it \ impossible to read the evideuce without seeing 

that the witnesses on both sides treat the two as identical or the 
ormer as proving the latter. Not a single question is put to any 
« affirmed or denied gaddinashini for the purpose 

ot diloouneeting it from primogeniture 

^ that the Subordinate Judge had no suspicion that the 
evidence applying to gaddinashini could be taken as not apply- 
« Fiiuogeniture. The first suggestion of such a distinction 
i< Court, Their Lordships think that when 

le Witnesses affifm or deny gaddinashini they mean to affirhs 
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“deny primogeniture : and their constant identification of the two 
“ things shows how closeiy they are connected in the minds of the 
“ families of that part of the country. The custom of gaddina- 
“ shini has clearly an important bearing on that of primogenitaro 
“though the connection between them may not be a necessary 
“ one.” 

Their Lordships think that tliese observations are directly 
applicable to tbe case before them. The language in which (he 
Kaja of Mursan spoke of the custom of gaddinasbini has already 
been referred to. The respondent himself in denying that the 
custom prevailed in his family says : — “ By gaddinashini or 
“ masnadnashini I mean the practice of one person or the eldest 
“son succoeding to the whole estate and the other sons only getting 
maintenance.” Kharag (a son of Earn) says : — “ By gaddi- 
“ nashini I m'oan that he (gaddi nashin) used to sit on a gaddi and 
“receive nazar and one son inherited the property while the 
“ other sons received maintenance.” Kashi Earn the jaga (bard or 
genealogist) of the Beswan family (whose father and grandfather 
were jagas before him) after deposing to the custom says:— “I 
“ call that gaddinashini that is that the eldest son sits on the gaddi 
“ and younger sons receive maintenance.” And expressions of 
this kind showing the identification in the mind’s of the witnesses 
of the right of sitting on the gaddi with succession to the estate 
constantly occur in the course of the evidence. There are five 
witnesses who say they saw Jai Kishoro sit on the gaddi and 
receive nazar. dhere are seven witno-ses who siy they saw 
Girdhar do so and there are numeious witnesses who saw 
Gir Prasad. 

Their Lordships agree with the High Court that a good deal 
of the evidence of statements made by decaised persons is of 
doubtful admissibility. By the 32nd Section (5) of the Evidence 
Act such statements are relevant when they relate to the existence 
of any relationship between persons as to whose relationship the 
person making the statement had special means of knowledge and 
when the statement was made before the question in dispute was 
raised. E or this purpose and to this extent statements of deceased 
relatives and servants and dependants of the family are admissi- 
ble. By Section 49 when the Court has to form an opinion or 
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(m^er ttZia) tli^ usages of any family, tiio opioions of perscms 
hiviog fepecul means of Iviiowledge thereon are also relevant. Bo!, 
by Section 60 if oral evidence refers to an opinion or the groimds 
on which that opinion is held it must be the evidence of the 
peison who holds that opinion on those grounds. Tiieir Lordships 
t link it ife admissible evidence for a living witness to state his 
opinion on. the existence of a family custom and lO state as the 
grounds of that opinion information derived from deceased per- 
sons and the weight of the evidence would depend on the poMlion 
and character of the witness and of the persons on w1k« state- 
ments he has formed his opinion. But it mnsE be the expression 
of independent opinion based on hearsay and not mere ie|>etitioii 
of hearsay. In this way some of the evidence of such .witnesses as 
Khaiag, a son of Jiwa Rain, of Prasad a nephew of Lala Laohmi 
Narain who was dowan at Beswan for about 25 }exrs, of Keheri 
Singh a 4esconda.iit of Sakar who made out a genealogical tree of 
Hand Ram’s family from the information of his grandfather, of 
CJanga Ballabh, and others of the same class, would perhaps be 
admissible evidence of the custom, and when corroborated by the 
proved facts as to tlie descent of the estate during the la^t eighty 
yeais is not without value. But their Lordships W’Ou Id npt be 
disposed to place much reliance upon it standing alone. 

Another class of evidence consists of the wajab-iiLarxes of 
various villages comprised in the taluka. The plaintiff put in 
ovidenee tea of these documents compiled in the jears 1862 and 
1863.^ They do not support the appellant’s case and they afford 
negative evidence against it because they contain a provision for 
the appointment of lambardar in certain events according to the 
will of the co-sharers, and in one of them relating to the'^vilkge 
Bhawan it is said that if there be no i,on then one of the heirs 
ehali be the lambardar with the consent of the other heirs. On 
the other hand the appellant also put in evidence the wajib-ui- 
arzes of ten villages compiled in the year 1873. They contain a 
declaration by Gir Pra«^ad himself of the custom. After my 
death my eldest son, if ho i. fit and well-behaved, shall, according 
to the custom and usage of my family, succeed me to the gaddi, 
W tne other sons if they are fit shall receive Bs. 200 a month 
and ff they are unfit Rs. 50 a month.’’ Their Lordships do 
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Hotpkoe miicb. reliance on these Uter dooaments, which are only 
an expression of the opinion or aspiration of Gir Prasad himself. 


The documents of 1302 and 186S 


favour of the respondent, but their Lordships do not think that 
they are sufficient to outweigh tho evidence afforded by the 
actings of the parties and actual descent of the estate and other 
evidence in favour of the appellant to which they have already 
adverted. 

Their Lordahips are fully sensible of the importance of requir- 
ing that a ‘^pecidi family custom involving a departure from the 
ordinary Hindu law should be properly proved? but they think 
that in this case the appellant has satisfied the burden of proof. 
They will therefore humbly advise Her Majesty that the decree 
of the High Court be reversed and instead thereof the respon- 
dent's fo ^hat Court ba dismissed with costs. The respon- 

dent will also pay tho costs of this appeal. 

Appeal allotved. 

Solicitors for appellant Messrs. Barroiv and Jtogers. 


no doubt evidence in 


G-ABtrSABH- 

WCJA 

Pbasab 

SurBBTO- 

nnwAJA 

Peasab. 


APPELLATE CRIMINAL. 

Before Mr, Jicsitce Mender son, 

QPEEX-EMPRSSS «? PALTUA anb othees.’** 

Aei Mo X of 187d (Indian JOvidenee AefJ^ section 30 — Confession Xotnt 

trial’-^Mlea of gnij hj some of He accused Ilea not acoe^ied m order 
that their confessions might he connde^ed against the other accused. 
Where several accabed peisons axe Wmg tiled iointiy for the same offence, 
»Ed some of them plead guilty, it is unfaxi to defer convicting those who have 
pleaded guilty meiely in^ordcr that their confessions may be consideiod against 
th# other accused 

Qmen-Mm^ress v. Balmji (i), Qmen*Mm^res$ v. ZaMshmagga Mandaram 

(2), qneea-JEm^rcss v. FirWtn (3) and quemi-JBm^reit v. O&Mna jpavaeht 

(4) referred to. 

The facte of this case sufficiently appear from the order of 
the Court. 

The Government Pleader, for the Crown. 

* ^riminal Appeal No. 580 of 1900. 


(1) (1894) 1. L. a., 19 Bom., 196. 
Of) (1809) I. la E.. 02 Mad., 491. 


(8) (1896) I. L. B., 17 All , 626. 
(4) (1899) I, E. E., 28 Mad., 151. 
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Hendeeson, j. — In this case the first appellant Paltua has 
been convicted under section 395 of the Indian Penal Code, and 
sentenced to seven yeais’ rigorous imprisonment. The other appel- 
lants have been convicted under section 397, Indian Penal Code, 
and sentenced to ten years’ rigorous imprisonment each. I*altua 
and Bhuie, one of the other appellants, pleaded guilty at the com- 
mencement of the trial before the Sessions Court, but notwith- 
standing their plea of guilty, they were not thereupon convicted, 
as they might Lave been under section 271 of the Code of Crimi- 
nal Procedure. With regard to this matter tlie Sessions Judge in 
h s judgment says Paltua and Bhure Singh plead guilty. To 
avoid complications and to allow their statements to be considered 
under section 30 of the Evidence Act as against the other accused, 
I did not convict them on their pleas.” It has been held in more 
than one case that after a prisoner has pleaded guilty he cannot be 
treated as being jointly tried with his oo-accu^ed— see Qtteen- 
Empress v. Pahuj% (1), Queen-Empress v. Lahhshmayya 
Pandarmi (2), Queen-Empress v. Pirhhu (3). In these cases 
it was held that confessions made by the accused who pleaded guilty 
could not, under section 30 of the Indian Evidence Act, be taken 
into consideration against the other accused. Section 271 of the 
Code of Criminal Procedure provides that if the accused pleads 
guilty the plea shall be recorded, and he may be convicted thereon. 
It does not say that he shall thereon be convicted, and it seems to 
me, therefore, that it is open to the Court in certain circumstances 
to continue the trial without convicting the person who pleads 
guilty on his plea, as, for example, when it is thought necessary 
for the purpose of fixing the amount of punishment to know the 
actual part taken by him in the matter out of which the trial has 
arisen. In Queen-Empress v. GUnna PmwU (4) it was pointed 
out that where such a procedure was adopted the trial of the con- 
fessmg accused did not terminate with the plea of guilty, and 
tafore a confession by him might be taken into consideration 
under section 80 of the Indian Evidence Act as against any other 

2d tLTrt tJie same offence, 

nd that the trial did not strictly end unless the accused*had been 
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either convicted, or acquitted or discharged. In that case the 
following remarks, which seem to have a special application to 
the ease before us, were made by the Court : — “ The only case in 
which there may be a doubt is where neither of these courses has 
been explicitly adopted, but the accused who has pleaded guiPy 
is left in the dock merely to see what the evidence will show as 
against him, though the Court intends ultimately to convict him 
on the plea of guilty. In such a case we should be inclined to 
hold that it would not be fair to allow his confession to be consi- 
dered as against his co-accused, for that would be in effect to 
comply with the forms of justice while violating it in substance.” 
In the present case it is clear from the judgment of the Sessions 
Judge that he merely deferred conviction of the accused who 
pleaded guilty in order that he might use their confessions against 
their co-accused. According to the decisions in the three cases to 
which I first referred, one of them being a decision by a Bench 
of this Court, these confessions cannot be taken into considera- 
tion against the two appellants who did not plead guilty. Accord- 
ing to the decision in 23 Madras in strictness the confessions of 
the appellants who pleaded guilty might be considered against the 
otlier appellants. As I have said, I consider, as the Madras Court 
has held, that it is open to the Court, under certain cucumstances, 
to continue the tiial without convioting an accused upon his plea 
* of guilty. But I agree entirely with the observations, which I 
have quoted, made by the learned Judges who decided the case in 
^ Madras, and in my opinion it is unfair to defer convicting 

^ accused persons who plead guilty merely in order that their 

confessions may be considered against other accused who are being 
I tried with them. This entails no hardship upon the prosecution, 
as it is open to the prosecution where a prisoner is convicted on 
his plea of guilty, to call him as a witness in the trial against his 
co-accused who has not pleaded guilty. Having regard to the 
decisions to which I have referred, I think that it would be safer 
I under the circumstauces to exclude consideration of the confessions 
of Paltua and Bhure altogether. I am not prepared to say that 
, in point of law they must necessarily be excluded. I have gone 

I through the whole evidence in this case very carefully in order 

ij to See whether, apart from the ctosideration of the confessions 
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of Pallua and Bhiire, there is sufficient evidence to support 
the o->r nc ‘ions of rl e oti cr appellants. I thiak that the Sessions 
Judge has very rightly discarded the evidence of the informer 
Behari, whom he has described as “an excellent specimen of a 
sneaking, contemptible liar, on whoso words I hannot place any 
reliance.” But I fnd as again=t both of the appellants Gsnga 
Singh and Jhallia that there is the evjdeiice of Mullu, Kamod and 
Devi, which has been accepted by the Sessions Judge. I have 
very carefully considered the evidciKo of these witnesses, and it 
seems to me that the Sessions Judge is right in the view vrhieh he 
took of it. If the evidence be true, and I see no reason to doubt 
it, there can be no question as to the guilt of all the appellants. 
The sentences that have been passed do not appear to me too 
severe. I therefore dismiss the appeals. 


APPELLATE CIVIL. 


before Mr. Jushes and Mr. Jmiice Bendertatt. 

BEBI PBASAD and othbes (Oeeositb pasties) ». JAMNA DAS an® 

ANOTHEE (AppiicaKTS) ^ 

Frocedw^e C<,di,,eohon, 2, i51, 5S9-I„,oheno,,-Order in ^nrolrtn,y 

ma^ely Suhordinafe ge-^Ayyeal, 

An appeal agamst an oider in insolvency passed nnder section 361 of the 
Code of Cml Procedure by a Court of Small Causes etercis.ug the powers of » 
fcuoo.diua e Judge^xllhe to the D.stnet Judge aaduot to the High^ourt, L 
this appel ate jmisdict.on is not dependent upon either the value of the decree 
m lespect of which the ordci in insolvency was obtained or the amount of the 

!fins!htnoy.* aeclaratiou 

reMayer v Jamboo ^yyan (1), dissented from. SMUrama v. VytU- 

rSrod to G> 

ofthfcoiwt*^ sufScIently appear from the judgment 

Pandit MoUn Malaviya, for the appellants, 

andit SvmdaT Lai and Pandit Moti Lai, for the respondents. 
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BuEiaTT and Hendeeson; JJ. — This is an appeal from an 
order of a Court of Small Causes, invested with the powers of 
a Subordinate Judge, declaring (i) JamnaDas, and (2) Bli’ha 
Mai to be insolvents under section 851 of the Code of Civil 
Procedure. Jamna Das died since the order was made. 

The facts of the case are that on April 29th, 1898, Shiam Lai 
and others obtained a money decree for less then Rs, 1,000 against 
Jamna Das and Bhika Mai in the SIiinsiFs Court The propeity 
of the defendants was on the same day attached by order of the 
Miinsif, but, as is now admitted, this attachment was made before 
judgment, and not in execution of the decree of that day. Sub- 
sequently, on the I6th of May, the judgment debtors mentioned 
above made an application under section 344 to the District 
Judge praying that they might be declared insolvents. That 
application was on the same day transferred for di'^posai to the 
Court of Small Gousos exerrising the powers of a Subordinate 
Judge. By that Court, on the 29th June 1899, the application was 
granted, the two applicants being declared insolvents. From that 
order this appeal has been instituted. One of the insolvents died 
before the hearing of the appeal. At the hearing of the appeal a 
preliminary objection was raised on behalf of the insolvent 
respondent to the effect that no appeal lies to this Court, and that 
theapperl should have been institute 1 in the Court of th*^ District 
Judge. Pandit SundaT Lai for the respondent supports this objec-^ 
tion by a reference to the terms of the proviso to section 589 of the 
Code of Civil Procedure and section 2 of the same Code, where 
the words District and District Court are interpreted. The 
proviso to section 589 is to the effect that an appeal in insolvency 
matters shall lie — 

(a) to the District Court where the order was passed by a 
Court subordinate to that Court, and (h) to the High Court in 
any other case. 

Section 2 of the Code declares that every Court of a grade 
inferior to a District Court, and every Court of Small Causes shall, 
for the purposes of this Code, be deemed subordinate to the High 
Court and the District Court. The learned advocate contended 
that the Court by which the order declaring the applicants to be 
insolvents was made (whether that Court be considered to be a 
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^ Court of Small Causes or to be a Court of a Subordinate Judge) 
was in either case subordinate to the District Court, and that 
therefore the appeal lay to the District Court and not to this 
Court. In our opinion, having regard to the clear and unmis- 
takeable language of the proviso to section 589 and of section 2 
the contention of the learned advocate is correct and must be sus- 
tained. For the oppo-ite side it has been contended that we must 
not take the words of the proviso to section 689 in their clear 
grammatical meaning, but must import into and attribute to them 
a sense and meaning which, in our opinion, they cannot bear. It 
was contended that in deciding which Court should hear the appeal 
we are not to look to that which appears to us to be the real 
test in the case, namely, the question of subordination of Courts 
but that the test we should apply is the value of the suit in 
execution of the deciee in which the appellant has been arrested or 
his property had been attached. In support of that contention we 
were referred to the case of Venlcatrayer v. Jamboo Ayyan fl) 
in which it was held that the words “Court subordinate to that 
Court m section 689 of the Code of Civil Procedure as amended 
by section 3 of Act No. X of 1888 must be construed with 
reference to its appellate jurisdiction. We are not at all prepared 
to adopt the reasoning in that case, but even according to that 
case tins appeal was cognizable by the District Judge, because the 
va ue of the suit, m which the decree was passed under which the 
appe ant s property was attached, was less than E-s. 1,000. We 
however, are unable to accept that case as an authority. It was 
decided by Muttusami Ayyar and Parker, JJ. We notice that 
Muttusami Ayyar J., was a party to the decision in the case of 

f Prabhv, 

. (3), Parker, J., sitting alone, followed and 

approved the decision in the latter case. In that case it was 
held that an application to be declared an insolvent, which 

able 1 , 0 ?! 1 was appeal- 

reasoLw f Judge. The 

reasoning of the Cpnrt in the case of Venhatrayer y Jamboo 

(1) (1882) I. L. E,. IT Mud., ZTT. ( 2 ) (iBSQ) r I, n i. m 4 a»«. 

( 8 ) ( 1881 ) 
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Ayyan (1) is that the forum o# appeal in insolvency matters is to 1900 
be decided by introducing another factor into the question; namely; 
the value of the decree in the suit, in execution of which insolvency Prasad 

proceedings were taken, and the Court stated that in their opinion Jamka 

the words Court subordinate to that Court must be construed 
with reference to its appellate jurisdiction/^ We see no ground 
whatever for this view, which appears to us to be contrary to the 
clear wording of the proviso of section 589, and to the rule laid 
down in 12 Mad., 472. 

A further contention was raised by the learned vakil for the 
appellant; who strongly urged that another test by which the 
forum of appeal should be decided is the amount of the debts 
entered in the schedule of debts filed by the applicant; and adjudi- 
cated upon by the Court hearing the application. It seems to us 
that the answer to this contention is very simple. Under the 
Code, Government is empowered, if it so choose, to invest even 
Munsifs with jurisdiction in insolvency matters. According to 
the learned vakil, it would follow that if a decree had been passed 
in a Munsifs Court for, say, Rs. 50 and thereafter an application 
in insolvency were made to the Mansi f, if invested wifch insolvency 
jurisdiction, by a judgment-debtor imprisoned under that decree, 
and appended to the application was a schedule of debts amount- 
ing to some lakhs of rupees, the appeal would lie to the High 
Court, although the Miinsif is undoubtedly subordinate to the 
District Judge. The learned vakil did not go so far as to say 
that the appeal would lie to the High Court, but contended 
that it ought to. Against this contention the case of Shemhar v. 

Viihal (2) was cited to us. That case was one in the Court 
of a second class Subordinate Judge who had jurisdiction as 
such to hear the application in insolvency. But as the debts 
in the schedule amounted to a sum much in excess of his ordinary 
pecuniary jurisdiction, it was contended that he had no power to 
hear the application. This view was accepted by the District 
Judge, who held that the Subordinate J udge had no power to hear 
the case because of the claims of the scheduled creditors exceed- 
ing Es. 6,000. In revision before the High Court it was held that 
as the appellant had been arrested in execution of a decree passed 

(1) (1892) I L B., 17 Mad., 877. (8) (i895) I L. B., 21 Bom., 
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class Subordinate JiWge, the appi: 
Dbbi tion 344 was rightly made to that Subordinate 
Ouurt had power to euterfaia the application 
declanitioa and orders referred to in sections 344 i 
Jaiiding tlie faot that the amount of the schedule 
Es. o,000. In that decision we fully concur. 

lor the above reasons wa allow the 
« e direct that the memorandum of 
appellant to be presented in the 
eutitJed to his costs here. 

Memorandum of appeal returned for j 

to tM 


Pas. 


mioarj objection, 

appeal be returned to the 
proper Court. Tiie respondeut is 
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August 16. 
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« im KMler sscUon 283 of iU Code of Civil 
auoUon-purchaeer mhject to the remit of the arne, 
J brought a suit under section 283 of the Code < 

Uatierb'n'' property of 

j. . against a third 

isnussedbytheCourtof first instouce. She theroupoa 

decrecholder caused the props: 
> so , and it was purchased by 5 P, who sub 
a portion o it to Jf. Ou appeal .7V clahu was d or "d 
property established. Sene considerable time after the n! 
appea J- brought a suit against J' Z md S P for reco 
purctosed as abore mentioned, by ^ P ^t auction sale 
Mid, that the doctfine of lie^endene applied and f 
JZwna subject to the result of anneal B ^ 

-iron the property was brought to sale. ' ■ 
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dispute, had not the effect of invalidating the auction sale ia 
execution of Harpal’s decree, and consequently dismissed the suit. 
Ihe plaintiff appealed. On appeal the learned Subordinate Judge 
held that the auction ‘.ale at which the defendant Sukhdeo 
Prasad purchased the propesty was a tratihfev pendente lite, and 
that consequently the defend mfs wei-e bound by the appellate 
decree of the 17th November, 1890, although tliey were no 
parties to the suit in which that decree was p.i&scd. Prom what 
the Subordinate Judge says in his judgment, it appears that he 
considered the ease to bo governed by the provisions of section 52 
of the Transfer of Property Act. It is clear from section 2 
danse (d) of that Act that section 52 does not apply to this case! 
The Subordinate Judge holding that the auction-purchaser had 
constructive notice of the pendency of the appeal, and might have 
applied^ to have himself brought on the record, arrives at the 
conclusion that he was not a bond fide purcha.scr, and that his 
transferee Jawahir Lai is in no better position. In this reasoning 
I am unable to follow the learned Subordin itc Judge, If the 
learned Subordinate Judge is right in holding that the case is 
governed by the doctrine of lis pendens, the question of notice 
does not arise— vide Bellamy v. Sabine (1). If it is not, there 

IS no ground whatever for imp'iguing the bonafides of either of 
the defendants. 

the lower appellate Court; holding that the Court of first 
instance had dismissed the suit on a preliminary point; and in 
so doing had acted on a mistaken view of the law, set aside its 
decree and remanded the case under the provisions of section 562 
of the Code of Civil Procedure for the trial of other issues which 
the Munsif had framed. 

It is against this order of remind that the present appeal is 
brought by the defendants. 

The first plea raised is that the Court below erred in applying 
the provisions of section 52 of the Transfer of Property Act. 

I have already shown that this contention is sound. But this 
Will not disuse of the case, for it may be governed by the 
doctrine of ha pe^idens, even though section 52 has no appE- 

(1) (1867) l»e(S.andJ.,60C. , 
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The hcxfc plea is that the appellants, not having been parties 
to the decree in execution of which the property in dispute was 
sold, and having been hon& fide purchasers for value, the suit 
against them is not lUaintUinable. This plea raises a question 
which is by no means free from difficulty; but after giving it 
careful consideration, and consulting all the authorities I havU 
been able to discover, I arrive at the conclusion that it cannot be 
sustained. 

I would rematk, ih the first place, that this ease is dis- 
tinguishable ftom that class of cases in which property, admit* 
tedly the property of the judgment-debtor, is sold in execution 
of an ex parte decree, which is afterwards set aside, or of a decree 
whkh is subsequently reversed on appeal. The law in such cases 
is clear. The purchaser at the sale in execution, provided he is 
not himself the doeiee-holder, gets a good title by his purchase, 
even though the decree Under which the property is sold is after- 
wards set aside. But the facts of this case are different. 

Suppose A sue-. B for a certain landed estate. A’s suit 
dismissed by the Court of first instance. A files an appeal. 
After tlic filing of the appeal and whilst it is ponding, B transfers 
tlifi property to C. Here J think it will be admitted that the 
dooti-ine of lis pendene applies, and that 0 will be bound by 
the result of the appeal, even if he has not been made a party to 
it and has in fact had no notice of it* 

Will the result be different if the property, instead of being 
Voluntarily transferred by B, is sold by a Court in execution 
of a money decree against B, and purchased by 0 whilst 
iippeal is peiadiog ? 

On the answer to this question dqiends the decision of the 
idea raised in the second ground of the memoraudum of appeal 

ia tins cases 

There is, as is shown in pp. 118-120 of Shephard and Brown's 
Commentaries on the Transfer of Property Act (Fourth Edi- 
tion) a considerable conflict of authority on this point. In the 
case Ohunder Nath Mv>lUeh v. Mtakant Banerjee (1) the le irned 
Judges (Cunningham and Tottenham, JJ.), observed that it did 
ttot follow that the rule of lis pendens would hold good “ when 
fl> {1883) I. L. B., 8 Oalo., 600. 
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the alienation is not by the mortgagor, bat by the Court acting 
on behalf of the creditors against the mortgage 
proceedings with a yiew to the -ale had commem 
j?liat case was taken in i 
was not necessary for their Lordships to 
In their judgment, fr 

right in their limit iti,>n 
may, as above intimated, be 

* passage in the judgment 

IS pendens did 


Council, but it ^ 

the question we have to consider. T 
they said “ whether the High Court are 
of the doctrine of lis pendeiis r* _ 
doubted.” The reference is to an earlier 
which IS as follows Supposing the doctrine of I 
Jiot apply to this case, which may be arguable.” 

M^srs. Shephard and Brown show that the prenoiider^n « 
. of authority k in favour of the view that the doctrine of 
pendens ap^ios as well to sales in execution of decrees as t 

view. The rugous ,n support of the view are 'well set forth in 
thejudgmeutof Couch, a.T., in the ease of ii!«i likhenlflZ 
V. Madha Madhuh Eoldar (2). When a Court sells propert^as' 

t ^ .urt c.an convey, no higher interest in the proLrfv than 
the judgment-debtor himself has If there k ^ ' 

«. oi ,h, 1., .i.; .7j’ ‘i» 

„ i, „„„„ I uni 1, 1 / 

sale. As was observed in the case nf i? sr • ^ vate 

D.I.- /o\ . ‘t>e of Eani Earain S^nnh v 


'tgagor, and where 
imenced InTord the 
ai’peal to the Privy 

‘ decide 
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of a dnimaBt iiBder an execution safe, and a claimant under any 
other conveyance or as^igmneut. In the case before ns, an}’' private 
transfer of the property m dispute by the judgment-debtors would 
have been invalid as against the plaiutijff. The circumstance that 
the transfer of the rights and interests of the ju Igment-debtors was 
in exetiition of a de ree agani'st them would not, in my opinion, 
tore the infirmity of the jadgment-debtor'^’ title to the property 
arising from the fact that at the time of the transfer their right to 
the property was suh judice. I Vould, therefore, overrule the 
<^eGond plea in the memorandum of appeal, and hold, in concur- 
rence with the lower appellate Couit, that the pUmtiflPs suit was 
maintainable. 

In the course of the argument it was urged that the plaintiff 
might have applied for an injunction staying the sale of the 
pioperty pending the decision of her appeal It is true that she 
might have done this. But I do not think she was bound to do 
so ; even it she had made such an application, it does not follow 
that it would have been granted. 

It was further contended on behalf of the appellants that 
they were not parties to the appeal which ended in a declaration 
of tlie plaintiff^s right, they are entitled m tliis suit to have the 
validity of the plaintiff’s title to the property re-tried as against 
them. In my opinion this is not so. The auction-purchaser 
might have applied to have himself brought on the record as a 
defendant whilst the case was under appeal (sections 372 and 582 
of the Code of Civil Procedure), but he did not choose to do so. 
To hold that he is entitled, owing to his purchase during the 
pendency of the appeal, to put the plaintiff again to proof of her 
title would be entirely opposed to the doctrine of li$ pendem 
which applies to this case. 

This may seem to bear somewhat hardly on purchasers at 
sales in execution of decrees, but it is only the application of the 
principle caveat emptorJ^ A Court sells such rights and inter- 
ests as a judgment-debtor has in the property exposed for sale : it 
does not guarantee that he has any* If those rights and interests 
are nil, a purchaser, how^ever complete may be his bonajidm^ 
acquires nothing. I fit turns out that the judgment-debtor had 
no saleable interest in the property which purported to be sold 
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as his, the pnrchaser is not entitled to retain the property on the 
ground that he bought ii at a sale held under the orders of the 
Court. He is only entitled to receive back his purchase money 
from any person to whom the puVchase money has been pald-1 
ilid6 section 315 of the Code of Civil Procedure, ' 

In the last grottnci of appeal it is urged that Jawahir Lai beia^ 
a lond fide transfei’^e from the auction piirchaseie, aud Iia¥ia^ 
been allowed by the plainMlF to Spend a large sum of money 
c in dispute, u entitled to the beueht of section 41 

of the Transfer of Property Act, and to have the suit as against 
him dismissed. I do not think this plea can succeed, as it is 
difficult to sec how it can be held that the auction-purchaSer was 
in possession of the property with the plaintiff’s consent. 

But, in my opinion, certain equities have arisen between Jawahir 
Lai ard the plaintiff, to the benefit of which the former is entitled 

itwlrd /vf ' f ^“‘^S'nnat, the plaintiff allowed 

y ward, of 7i years to elapse after she had got her decree before 

, learned vakil who represents the plaintiff, whether 

unalt :fsr" - 

In connexion with this part of the case we referred the follow- 

of the Code of Civil Proeednre—whether or not the defendants or 
01 her of them, have made any improvements upon the property 
m dispute ti the knowledge of the plaintiff, and withOTt anv 
objection on her part ? The lower Court finds that Jawahb L d hTs 
imde improvements on the property. The position taken up by 

wIsH^T f t'? Court 

oawamr J.al. The lower Court finds that this is untrue l,.,i if 
S.» o. (0 «.,d imp,0T6«,a„Mk “ * 

P”*- ‘bepl.u.Ha'W 

hM aha W no Inowledgo of tta oonstraction, I do not liink ii 
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La! was roakiBg to the property. As she endeavoured to make 
out that she knew nothing of the improvements, the conclusion to 
be drawn is that this was because she had allowed the construc- 
tions to go on without any objection on her part. As held above, 
Jawahir Lai was a bond fide purchaser, and made additions to 
the house he had bought under the belief that he had a good title 
to it. The plaintiff knowing this allowed him to do so. In this 
state of oirciimstances, she is, in my judgment, entitled to a decree 
for possession of the property in Jawahir LaPs hands only on 
condition of her compensating him for his outlay. The result at 
which I arrive is that the order of remand should stand, and that 
the case should go back to the Court of first instance for disposal 
of the remaining issues with due rcgxrd to the observations now 
made 

I would thei’efore dismiss the appeal against the order of 
remand. Under the circumstances I would make no order as to 
costs of this appeal. As to the costs hitherto incurred and here- 
after to be incurred in the lower Courts, I would direct that they 
abide the event. 

Khox, Actings C. J. — concur both in the judgment of my 
learned brother and in the order proposed. 

The appeal is dismissed but without costs. Costs hereinbefore 
incurred and such as may be hereinafter incurred in the lower 
Court will abide the event. 

Ajp'peal dismissed, 
m 

Before Mr SusUce Knoiff, Acting CUefJkcsHee, and Mr Justice Aihmm 

BHACWATI pRASAD and ANOtCHEE (Deeendants) v * HANUHAH 
PRASAD SIK0H and ano^heb (Fdaintiees).* 

landholder and tenani’^Muhaddami tenure — Mature of Mukaddami 
tenure considered. 

la tlic absence of any special evidence to tbe contrary, tbe fact of a person 
bolding land under wbat is known as a ‘‘ innkaddami tenure does not imply 
Ibat tbe mnkaddam bas any heritable or transferable interest in tbe tenement. 

The facts of this case sufficiently appear from tbe judgment 
of tbe Court. 

Pandit Madan Mohan Malmiya, for tbe appellants. 
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^ First Appeal 48 of 1898, from a decree of Manlvi Syed Jafar Husain 
Kban, Subordinate Judge of ^oiakbpur, dated tbe IStb November 1897. 
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Pandit Simtlm Lai and Babu Jiimn Ohandar foi^ 

ttc respondents. 

Knox, Aciino- C. J. (Aie:bia.h, J., CDnciiriing).— The suit 
out of which this ci]>peal arises a buit instituted by Babu 
Hanuman Prasad Singh and Babu Jaduiiath Singh, the respon- 
dents to this appeal. They pray to be put in possession of the 
entire village of Kot KaniUrhya. They also add a claim for 
mesne profits from date of suit to date of possession. They base 
their claim upon the allegation that they alone, under the Hindu 
law, are the owners of, and entitled to, the entire estate of their 
maternal grandfather, Babu Pallan Singh, deceased. 

The short history of the case as follows. Babu Paltau 
Singh had a settlement made with him by Government early in 
the 19th century. The settlement was of a village called Kot 
Kamarhya. He died in 1822, leaving tvo widows, Asman Kiiari 
and Harnam Kiiari, him surviving. These widows entered into 
possesion, and Government gave them a fre-»k lease over the 
village. Upon the death of Musammat Asman Kiiari, 
mat Harnam Kuari, who remained in possession, sold her rights 
in the village to the predecessor in title of the present defendants, 
who are now in posbession. Harnam Kuari died on the 5th of 
January, lb57, leaving three daughters. The last oftliesedied 
on the 3rd of March, 1890. In 1894 the present respondents 
instituted the suit, whiih has led up to this appeal. The defen- 
dants pleaded limitation. That plea suc« ceded in the Court 
below, buttin this Couit the p^ei of limit if loa did not prevail— 
mde Hanuman Prasad v. Bhagwah Prasad (1), and the suit 
was remanded for trial of the remaining i'^SLie-s. * 

Tlie persons who are now in possession, liz. the defendants, 
Jrive tiHe from a sale made by Harnam Kuari in favour of 
Harnam Singh, their ancestor. The contention of the respondents 
IS that Musammat Harnam Kuari had no interest in the properly 
interest j that Musammat Harnam Kuari on 
h6t death Was succeeded by her three daughters | that their interest 
no higher than &e interest of Harnam Kuari, and now that 

T''' dead, the respondent's 
right to Bueceedhas opened out, and hence the present suit. 
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^ Tae answei fiktl ]>y the dcfcndaijis *iX8ted miuilj upon (lie i xioq 
as eriion that Paltaia Si igh wis never t]ie"'owner of the prop'll ij 
in dii5}Gto* His Interest j*a it was confined to a lease executed in Peasab 
I lls fav^iiV iy dhe Goviaiigoentl* UponGhat lease coming to an Hanitmae 
end, Musinim*’it'*ffarn\ii! came into pos-^e-^sioii of the 

pioperty under a new lease wliioli the Government 0 \eLuted in 
licr^favolir. tTlie j#^>pert'y' 4hk^foie wab- l>ei self-acquired pro- 
porfjy and she waSeifully entitled io d) whit she pleibad vvith ic. 

The Couit of firjytlnsfence liekHthat P^dtaii Singh hid a irans* 

“ lerable and heritable rigllt in tlie V4ll ige, and that subsequently 
to hb death Ids widows^ who entered info possession of the 
Village^ h^d -no higher e*jtaie in it than that enjoyel by Hindu 
vudows under such circiimstaiiees-^* Iii-apped the whole coniiO- 
versjr puvfcutarly tiimed upon whit wa-^ the trtr^ niture of 
the interest* thvt wae pos es^ed by Babu Pal an Singh in the 
property under dispute. . 

The village when it passednmder Pilliu Singh’s contiol w is 
itractof forest laud. If is that the tenure of Paltao Siigli 

over it was^a tennrokiK>wn by the nime of onikaddami If there 
was any deel or writing- by or unlet wuicli the teuuie was first 
*giuiited to Palfan Singh, it is not now forthv.oming, and there is 
no evifkooe to sh )w what were the teirms of ii- The lerae 1 advo- 
cate for tlie re^pjiidon's, who are out ef possession, and oa whom 
there fore. Uio bu'rde4‘oPf>roof) !ii the forot instauco, lie-*, contended 
t.that the mikaddami tenu e was heritable* and transferable. He 
idled nminl} tor t us.*asrhj?ha h upoiiva d^^patch a£ tlie Court of 
Ihiectors in the ynar 183 ). T us is to be fojiiid at page 191 of the 
cirimlar o deix of the Sed lor Bo u*d of Revenue of Port William, 
and runs as Like ot’ crstorms^emploj ed in ) our revenue 

coriespoii ience there is boiue^ uncertainty m the import of the 
tern miika idaini ^-cttlcineut It not ryotwar, ajidjt is not a 
sc^lemeoi vRljnvhat y m 0 . 4 IJ 4 rccoided proprietor, but sjn ethmg 
b^tw^ajj two I The muLidd irfi is a pLoprietor, but not what 

} Oil calj a * reeor led propri tor/ that i^, a proprietor eulcre I m tha 
ColkctoBsi ^booL as luiving.a title to be recorded as pontraator, 

Lilt when the engagement is made with the mukaddam,* he also is 

It contrador, and he contracts for ayect in x^niomii of reveou# . 

to be derived by him from a. certain numbor of ^ If I 
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It is doubtful^wbethcr there is^^ap jthipg in this passage which 
is sufficiently clear in terms to be cited as authority for the con- 
tention of the respondents. But, be that as it may, a reference to 
the rest of the circular shows that the mukaddams, to whom 
icferencc is made in it, are^a veiy different cla«s from men like 
Pal tan Singh. The mukaddams referred to are not men admitted 
to contracts for the reclamation of forestlands, but men admitted 
to temporary settlements in villages where the settlement 
made with the proprietors has broken down. Paragraphs 3 
and 4 of the circular under quotation show this to be the case, 
and the circular itself and the extract from the despatch of the 
Court of Directors has no reference to or bearing on the circum- 
stance^ of the present case. 

The learned advocate has also referred ns to the definition of 
the word mukaddam to be found in Wilsou^s Glossary, and to a 
passage to be found in the Tag3re Law Lecture^ for 1874 and 
1S75 at page 103, to the fourth parigraph of Regulation VII of 
1S22, and to the preamble of Regulation IX of 1824. The 
remarks we have already ma le above apply with equal force to 
these pas^^^agcs. They are ill of too vague a nature and too unde- 
termined in terms to allow of their being cited aspioofof the 
assertion that a mukaddam wib a mm whose tenure was in every 
case transferable and heritable. To till us that in some eases the 
mukaddam has been suffered to assume a character of a petty 
proprietor, or that in mlh Bhagdpiir the malik mukaddams have 
particular lights, doe^ not ixvilly help us to decide what ware 
the particular attributes of the tenure granted to mukaddams of 
Gorakhpur. Regulation VII of 1822 and Rcgulatioa^IX of 1824 
are regulations which relate to a settlement of the district of 
Gorakhpur aha^ but we do not find in them the woi^d mukaiL 
dam specially referred to, and it would be dangerous to infir that 
the tenure in the present instance was of precisely the same nature 
as the isemindars or formers mentioned by in^those Regula- 
tions. If anything to be inferred from what is apparently the 
only instance where the word mukaddam is cited in thobc Regula- 
tions, v%z. section 2^, it would he that mukaddiiuB were men of 
the same class as padans, ryots or other residentj»~ ^ men who 
%mjiM not have an Ureditary and trm#srab!o temm. A c.ue 
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was oiled to viz. Zoolfilmr Ah v. Qhuhisam Bares (1) It is a 
Goraklipor case, and has reference to the settlement of lands 
onder reclamation* But in this jndgment the word mnkaddam is 
nowhere used. The person with whom the clearing lease was 
made is called abadkar/^ and there is nothing to show ns that 
ahadkars and mukaddams were on the same footing. The result 
is that we find no safe ground for holding that the tenure enjoyed 
by Babu Paltan Singh was either heritable or transferable. The 
respondents have not proved that they have any title to the land 
in dispute* We might end here, but we think it as well to add that 
there is on the other side a good deal of evidence which points in the 
opposite direction. Observations are to be found in the recent 
report of the Gorakhpur settlement published in 189 1 and 1893. At 
page 56 the settlement officer sums up all that he has been able to 
ascertain with reference to mukaddami tenure in these words : — 
ThO originally non-pioprietary nature of this kind of mnkaddam 
tenure is apparent, but after some oscillations in policy the 
mukaddams were acknowledged by Government as the subordinate 
proprietors and the engagements for revenue were taken from 
This is entitled to fully as much weight as, if not more 
than, what has been cited by the other side. 

If again we look to the circumstances of the case, we are met 
with the following facts, which are very significant. The original 
lease in favour of Babu Paltan Singh was only for three years. 
The terms of the lease which was granted after his death to JIu- 
sammat Harnam Kuari, and which are to be found at page 3 of 
the appellants book, nowhere assert existence of proprietary right 
properly so called. The whole document reads just what it 
pretends to be, as a lease for a period of 5 years with option of 
renewal, but still a lease, and not a document conferring any higher 
rights* Reference has more than once been made to what is called 
the mukaddami right and mukaddami rate, but there is nothing to 
Bhow the precise nature of these two. There is a subsecjuent docu- 
ment to be found at page 6 of the appsllanf s book. This too does 
not place the tenure mpon any higher apparent level than that the 
is for 1$ years. When we bear in mind that the tendency 
irould be in these documents towards the assertion of higher mi 
I ^ (I) 8 , i>* A.* p., im^ rot ^ 
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Singli his widow Gulab Singh succeeded to his estate, and with her 
was made the second summary settlement of 1858-69. She died 
in 1881, having bequeathed, by her will of the 7th January in 
that year, part of Piparya to her grandsons, and the rest of it to 
her son-in-law Durga. The defendants denied that the plaintiffs 
were descended, as they alleged themselves to be, from an ancestor 
common to them and to Munnu ; and denied the existence of an 
ancient custom, alleged by the plaintiffs to be applicable to the 
inheritance, excluding females from taking, except the widow for 
her life. The defendants also alleged that Gulab had the full 
proprietary right in the village in virtue of the settlement having 
been made with her after the confiscation of 1858. 

Of the issues recorded those alone which raised the question of 
the heirship of the plaintiffs were material to this apffal, the 
appellate Court below not having found it necessary to refer to 
other questions. The plaintiffs^ ease was that their pedigree was 
traced in a table showing three descending lines to them from the 
sons of Jagraj Sah, the great-great-grandfather of Munnu Singh. 
The facts attending the preparation of the pedigree table are stated 
in their Lordship^s judgment. 

The Subordinate Judge admitted the pedigree table as docu- 
mentary evidence. He considered it to be an original document 
well proved, and upon its contents, supported by oral evidence as 
he found it to be, he relied, decreeing the claim. 

The appellate Court reversed that decree. 

The Judicial Commissioners dealt exclusively with the evi- 
dence as to the plaintiffs' reversionary title. They found that this 
had not been proved. 

They rejected the genealogical table as inadmissible. They 
considered the testimony of two witnesses, who stated some of the 
steps in the alleged pedigree to be unsatisfactory, and to be snob 
that they could not rely upon it. Further, that there was nothing 
else from which the pedigree could be made out. Their reason at 
the conclusion of their judgment was stated as follows, for dis- 
missing the snil 

The plaintiffs have failed to prove not only their alleged 
relationship to Munnu Singh, but also their allegations that 
Ba|a Jagraj Sah was the common ancestori from whom they 
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and Miinnu Singh were descended; and that they are the next 
heirs of the laiter.^^ 

“ It wa& incumbent upon them, claiming as they do by right of 
“ inheritance as collateral heirs, to prove their descent and that 
“ of Munnu Singh from the alleged common ancestor, Eaja Jagraj 
“Sah, in all the stages of these descents (that is to say, their 
alleged relationship to Munnu Singh). This they have failed to 
“ do. It was also incumbent upon them to adduce some evidence 
“that ‘there was no intermediate heir in existence between 
“ themselves and the deceased Munnu Singh. Such evidence is 
“wanting! for the statements of Sheo Singh and Sumer Singh 
“that the plaintiffs are the ‘heirs’ and the ‘near relatives’ of 
“ the deceased Munnu Singh cannot in themselves be accepted 
“ as furnishing the requisite evidence.” 

On this appeal 

Mr. 0. W. Amthooa, for the appellant, argued that the judg- 
ment of the appellate Court erred in having reversed the judg- 
ment of the first Court on insufficient grounds. The pedigree 
table which the Judicial Commissioners had rejected as inadmis- 
sible within section 82, sub-section (6), of the Evidence Act, 1872, 
should have been admitted. It was an original document recog- 
nised and accepted by the family as representing the actual 
genealogy of the phintiffs and Mnnnu Singh, and evidence of 
the correctness of every step was not required. A settlement 
order of August 1869, and a wajib-ul-arz of village Aurangabad, 
were referred to as supporting the finding of the first Court that the 
alleged relationship of the plaintiffs to the last male proprietor 
had been sufficiently proved. In regard to the evidence afforded 
by the wajib-ui-arz and that of similar records, referred to in 
connection with the alleged exclusion of females, reference was 
made to Bam Lehraj Kuar v. Bahu Mahpal ^ingh (1). 

Mr. J. B. Maym, for the respondents, argued that tlie 
appellants had failed to make out their reversionary title, The 
al%ed pedigree table consisted of statements in fact made by 
certain persons who, for all that appeared, might have been caHed 
as witn^es. It was therefore inadmi^ible within section S2 of 
the Indian lyideuce Ant, 1872 ; and the other evidence in Uteeaae 
(!> {187^ Ii. n, ? Itti Ap. 68 } I. It. B., 
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had not established the descent of the plaintiffs from the allged 
common ancestor, Jagraj. In regard to entries in the wajib^ul- 
arz it was not any entry that would be received, and on this point 
he referred to Uman Farshad v. Cfandharp Singh (1). 

Mr. 0. W. Arathoon replied. On the 21st July their Lord- 
ships^ judgment was delivered by S^r Biohard Goueh 

The appellants in this case sued for possession of the village 
of Piparya Andu on the ground that on the death of Musam- 
mat Oulab Kuar the property devolved on them as the rever« 
sionary heirs of her deceased husband Mannu Singh. He was 
the proprietor of the village, and the first summary settlement 
was made with him on the annexation of the Province of Oudh. 
After that he died and the second summary settlement of the 
village after the Mutiny was made with Gulab Knar. The judg- 
ment of the Assistant Commissioner given on the 3rd August 
1869, on a claim by her against the Government, stated that 
Munnu Singh being hereditary nroprietor who held up to annex- 
ation, the summary settlement of 1867 was made with him } he 
died without leaving male issue and the settlement was therefore 
made with his widow. And the Court decreed the proprietary 
Tighl in the entire village in favour of Guiab Knar and also in 
favour of a co-sharer. On the 7th January 1881 Guiab Kuar 
made a will by which she devised the village to her deceased 
daughter's three sons Sardar Singh and Baldeo Singh, the 
respondents, and Bahadur Singh, who died before her. On the 
8th July 1881 she made a gift of some land in the village to 
Durga Singh, the other respondent, their father. Guiab Kuar 
died on the 12th July 1881, whereupon on the 10th August 1881 
an order for jqatitation of names of Munnu Singh was made in 
favour of Sardar Singh and Baldeo Singh, the other claim- 
ants, the appllants, being referred to the Civil Court. Their 
suit was not instituted till the 30th November 1892, more than 
elevou years after the dismissal of their claim. 

The case stated in their plaint is that they and Munnu Singh 
are the descendants of Eaja Jagraj Sah by his second wife, that 
%y are entitled to inherit the estate of Munnu Singh as his next 
lifp^ that Gpil^b Kuar was in possession of the vills^ only with^ 
(t) n. % i4 m, m 1 1. l. b., u 
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the rights of a Hindu widow, and as such was not competent to 
alienate the property beyond her life-time, that the will and deed 
of gift are consequently invalid and that according to a well- 
established family custom daughters and their issue are excluded 
from inheritance. The respondents denied the alleged relation- 
ship of the plaintiffs with Muunu Singh and their reversionary 
title and the existence of any custom by which daughters and 
their issue are excluded from inheritance. They alleged that the 
will and deed of gift were valid, as Gulab Euar was in posses- 
sion of the village and had the rights of an absolute proprietor, 
and that, apart from the will, Sardar Singh and Baldeo Singh 
being sons of Munnu Singh’s daughters were entitled under the 
Hindu law to inherit his property on the death of his widow in 
preference fco collateral heirs. 

The Subordinate Judge who tried the suit found that the 
appellants’ reladonship to Munnu Singh and their reversionary 
title were proved, that Gulab Knar’s possession was only that of 
a Hindu widow, and that the will and deed of gift were invalid, 
and made a decree in the plaintiffs’ favour. The defendants* 
appealed to the Court of the Judicial Commissioner of Oudh, 
which has decided only one of the questions that were raised, viz. 
whether the appellants are the reversionary heirs of Munnu 
Singh. 

To prove this the appellants produced a pedigree of the 
family of Eaja Partab Singh, which shows that the plaintiffs are 
the collateral heirs of Munnu Singh. This pedigree was objected 
to as not being admissible in evidence. It was admitted by the 
appellants’ counsel that it was prepared under the following 
circumstances as deposed to by one of their witnesses. He was 
examined in 1894 and his evidence is that the pedigree was pro- 
pped in his family 13 years ago. The bards were called to 
dictate it. It was prepared from the history given by them. It 
was copied from certain papers in the possession of the bards. 
In the year when the Eaja’s marriage was settled in Surajpur a 
dispute about it arose. Then they sent for the bards and got the 
pedigree prepared. The dispute was said to have been about the 
class of Thakurs to which the Baja referred to belonged and 
arose about the time of the death of (Slulab Knar* In *their 
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Lordships’ opinion the appellate Court has rightly held that the 
pedigree was not admissible, or, as the Indian Evidence Act says, 
relevant. Section 32 of the Act, which would make the statements 
in the pedigree relevant, only applies when the statements are 
made by a person who is dead or cannot be found or has become 
incapable of giving evidence or whose attendance cannot be pro- 
cured without an amount of delay or expense which under the 
circumstances of the case appears to the Court unreasonable. 
Neither any of the bards nor Baja Balbhadar Singh, who assem- 
bled the bards of the family and with their assistance had the 
pedigree drawn up, was called as a witness, and no proof was 
given that they were within any of these descriptions which 
made it unnecessary to call them. A wajib-ul-arz of the vil- 
lage Aurangabad, dated 26th October 1894, was relied upon for 
the appellants. It contained a statement purporting to have been 
made by Pitam Singh, deceased, but it is too vague to be of any 
value in proof of the appellants’ claim. The oral evidence pro- 
duced by the plaintiffs was that of six witnesses, three of whom 
appear to have derived their information from family pedigrees 
which were not produced, and the others did not state the source 
of their information. The appellate Court was of opinion that 
this evidence was not sufficient to prove the relationship with 
Munnu, in which view their Lordships agree. Apparently the 
Subordinate Judge who decided in the plaintiffs’ favour was of 
this opinion as in his judgment he says it was « shown by the 
“genealogical table,” and did not rely upon other evidence. 
The pedigree not being admissible, the appellants failed to prove 
that they were the collateral heirs of Muunu Singh, and the 
appellate Court, without giving any finding on the alleged cus- 
tom to exclude daughters and their issue, set aside the decree of 
the lower Court and dismissed the suit. Their Lordships being 
of opinion that it was rightly dismissed they will humbly advise 
Her Majesty to affirm that decree and to dismiss this appeal. 
The appellants will pay the costs. 

Solicitors for the Appellants — Messrs. Barrow, Moqers, and 
Fevitt, 

Solicitors for the Bespondents— Messrs. T. L. WiUon and Oo. 
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APPELLATE CRIMINAL. 



H^fi 9P Mr Tusi^cP Sentlcrson 
QUE'E'N’-EMPRESS v BENI ato others * 

Act No xzr 0 / 1800 (Indian, Final C)de), <!ectionsZd1,on—Atiempf fo 
commit daBoitv— Use of at ms in endcavum uig to efect escape— Cutimr- 
i'ion^ under wJbai sections to he recorded 

Where seveial persons wore found endeavouring to break rnto a house, and 
some of them, being armed, used violence, but only in attempting to escape 
being arrested, rt was held that they could not properly be convicted under 
sectioir 397 read with section 511 of the Indian Penal Code. Queen v. Koonee 
(1) referred to. 

The facts of tbis case snfBciently appear from the jodg- 
ment of the Court. 

Mr. A, H, 8e Eam%Uon, for the appellants. 

The Governmerii Pleader, for the Crown. 

Hendeeson, J.— In this case there are seven appellants, sis 
of whom were represented by counsel. They were all of them 
charged under sections 399 and but the appellant Eahim 
Bakhsh was also charged under section 398, Indian Penal Code. 
All of them have been convicted and sentenced each to seven 
years’ rigorous imprisonment. The only question of fact raised 
is as to the identity of the appellants with the members of a 
gang which was surprised in the middle of the night in the act 
of cutting a hole in the complainant’s house for the purpose, 
apparently, of committing a dacoity. As to Rahim Bakhsh, ther^ 
can be very little doubt as to his identity. He was caught on 
the spot, and a loaded pistol was found upon him. It appears 
that the complainant, who was sitting up late on the night of the 
occurrence, heard a noise in the ahcJiah, a narrow lane adjoining 
his house ; tha he roused a number of the inmates (some of whom 
he sent for the police), and some of his neighbours. The entrance 
to the lane was then blocked by the complainant and the other 
people who collected there. A pistol was fired by one of 
the gang, who were in the lane at the place where the wall 
was found to have been ent, apparently, in order to frighten 
away the people obstructing tliem. On the pistol being fired a 
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number of the gang made their escape, but Eahim Bakhsh was 1900 
caught and seized. The othei^ proceeded through the premises 
of one Bhola close by. Bhola attempted to stop them, but he EMrsisi 
was severely handled by the men, and they made their escape. beni 
S even or eight men were seen to rush from Bhola’s premises. 

These were followed by two of the witnesses, and the pursuit, 
after they had gone some distance, was taken up by the Sub- 
Inspector and a number of constables with him. Fortunately 
the men were never lost sight of, and were closely followed 
Into a house. On reaching this house they endeavoured to shut 
the door in the face of their pursuers, but were unable altogether 
to close it. The police and the others who had gone in pursuit 
managed to effect an entrance, and then they found in a room 
four of the persons whom they had pursued, and with them were 
a pistol, a sword and an iron spike (ordinarily used for house- 
breaking). The pistol had just been fired One of them Aladad, 
was identified by one of the witnesses who had not gone in 
purbiiit as having been seen on the spot. As to these four men 
I think there can be no doubt as to to their having been members 
of the gang. The other two appellants had endeavoured to 
escape with the four I have just referred to, but after going some 
distance separated, and they were similarly followed and arrested, 

Upon the evidence, I think there can be no doubt that they also 
were members of the gang. It has been argued that inasmuch as 
the only violence used was used in the endeavour to escape, the 
appellants could not be convicted under section 397 coupled with 
section 611, Indian Penal Code. No robbery or dacoity was 
committed, and it seems to me that the appellants could not be 
rightly convicted under section 397, coupled with section 611, 
of an attempt to commit the oflfence. See the case of Queen 
V. Koome (1) 

I am of opinion, however, upon the evidence that the object 
was dacoity. The members of the gang were armed \ and they 
were found endeavouring to break into the house of the com- 
plainant, and on the alarm being given they at once resorted to 
violence against those who endeavoured to prevent their escape. I 
think Kahim Bakhsh was rightly convicted under section 398, as 
(1) (1867) 7W.B.Cr.E.,p 48. 
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he^was armed with a deadly weapon, vis., a pi=?tol. There is no 
evidence to show who carried the other pistol and the swoid. 
1 am also of opinion that all the appellants were rightly con^ 
victed under section 399. They might have been convicted under 
section 402. I see no reason to interfere with the sentences, and 
dismiss the appeals, except in so far that I set aside the convic- 
tions under section 397 coupled with section 511. 
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before Mr. Justice Aikman. 

QUEEN EM PEESS o. EAZA ALI* 

Criminal Procedure Code. SectionllB-Securify for good lehaniour-Hiscre- 
t%en of Couri — Security demanded not to he excessitse* 

Where a Magistrate, acting nnder section 118 of the Code of Criminal 
Procedure, required securities to an amount which the person to he hound orer 
was totally unable to furnish, in consequence of which he remained in jail for 
some two months and a half, the Court held that the Magistrate had not exer- 
cised a proper discretion in the matter and reduced the amount of the security 
Qiteen-:Empre6s v. Mama (1) followed. ^ 

The facts of this case suiSciently appear from the order of the 
Court. 

Pandit Tej Bahadur Sapru, for the applicant. 

The Government Pleader, for the Crown. 

Aikaian, J.— Iu this case the applicant, Eaza AH alias Ghu- 
ran, was called upon to show can«e why he should not give security 
for his good behaviour. After recording evidence both for and 
against the applicant, the Joint Magistrate made the order 
absolute, and directed the applicant to give his own bond in the 
sum of Rs 600, together with two sureties in the sum of Es, 500 
each, for hi« good behaviour for a term of one year. On appeal 
theDisfiict Magistrate saw no reason to disagree with the lower 
Court as to the necessity for taking security. But he reduced the 
amount of the bond and sureties from Es. 600 to Rs. 200 each An 
application for revision has been made to this Court, aud’if is 
urged that the amount fixed by the District Magistral is stilUoo 
high. The second proviso to s ection 118 of the Code ofCrimin.il 

♦Ciimiual Rerision No 408 of inoo ' 

, (’•) C18S2) I U R, 16 Bom,8?t 
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Procedure is that; the amount of every bond shall be fixed with 
due regard to the circumstances of the case and shall not be exces- 
sive Tn my opinion the reduced amount fixed by the District 
Magistrate is excessive, having regird to the circumstances of the 
applicant Although upwards of two and a half months has elapsed 
since the dale of the District Magisirate’s order, the applicant has 
been unable to fiunish the sureties as demanded, and is still In 
prison. I agree with what was said by the Bombay High Court 
in the case Qwm-^Empms v. Ramm (i), and the remaiks contain- 
ed in paragraph 6 of the Government Review of the Police 
Administration Report of these Provinces for the year 1898, 
which are quite in accord with what was there said. I do not 
interfere with the amount of the personal recognizance which the 
applicant was called on to give, but I reduce the amount of the 
sureties from Rs. 200 to Rs. 50. 
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Before Mr, Jt^stuc Ailcmaii 
QUEEN-EMPKESS e?. MUHAMMiD ALI and others 
Aei iVb. XLV o/lSGO (Indian Benal C^jdeJ^ tecUon 2lB-^Thefi^BeLeioing 
gratijicat%(jn io help the owner to letover stolen property Section 215 
not intended io apply to the actual thief 

Section 215 of tEa Indian Penal Coda waa not intended to apply to the 
actnal thief, but to some one who, being in league with the thief, receives some 
gratification on account of helping the owner to recover the stolen property 
without at the same time using all the means in his power to cause the thief to 
be appiehended and convicted of the offence 

The facts of this case were as follows 

On or about the 12th February 1900 four bullocks were 
stolen from the sugar mill of one Baldeo Sihai. Baldeo Sahai 
obtained early information that four men, Muhammad Ali, Kure, 
Rahmat-ullah and Karim Bakhsh, had been seen driving away 
the bullocks. As the^e men were men of his own village, Baldeo 
Sahai did not at onoe report hi» loss at the thana, but entered into 
negotiations with the thieves through some of their relatives, with 
the result that Muhammad Ali and his friends agreed to return 
the bullocks on payment of Rs. 100. Two of the bullocks were 
returned as arranged and Baldeo Sahai paid R.s. 60 for their 

■•■•n 11 , 1 .- - T. 1 I *• uuvij. 

• Criminal Bevision No. 4?1 of 1900. 

(1) (1892) I. L, B,, 16 Bom., 372. 
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ed by a Magistral 

le, and the Magistrate 

came to the conclusion or 

i the evidence that 

the real intent of the 

accused was to commit ad 

Inltery with the wi 

Ife of the complainant, 

and further, that the com] 

dainant was provi 

3d not to be a consent- 

ing party to any such int 

ent. On these fii 

idings the Magistrate 

convicted the accused and 

1 sentenced him to 

two months^ rigorous 

imprisonment. An appli 

cation in revision 

having been presented 

on behalf of the accused, 

the Sessions Judge 

! reported the case to 

the High Court under sec 

ition 438 of the Co 

ide of Criminal Proce- 

dure, recommending that 

the oonviotiou sh 

ould be set aside for 

the following reasons 

.^^The husband h 

1 this case distinctly 

charged appellant with 

house-trespass wi 

ith intent to commit 

theft, and certain stolen 

property was pro( 

lucea. ine appellant 

admitted house-trespass 1 

ivith intent to comi 

mit adultery, but tbe 

oiffence of criminal adul 

Itery cannot be es 

stablished against any 

person unless and until t 

;he husband makei 

s a specific charge of 

adultery. It is not suffic: 

lent for conviction 

in this case to find 

that appellant admits th 

at the husband did 

1 not consent. If the 

husband chooses to make 

a false charge of t 

respass with intent to 

commit theft, the appellar 

It should be acqui 

itted, as the hubband 

does not make any cha: 

rge of trespass w 

ith intent to comuait 

adultery.” 

Upon this reference tl 

m fnllowino* ordpr 
lies Auiiuwiog uxuer 

Was made 


AikmaNj J.— I 0 thib case one ICangla was convicted by a 
Magistrate of the first class under section 457, Indian Penal Code, 
and sentenced to two months’ rigorous imprisonment. The 
offence, which the accused is found to have entered the com- 
,plainant’s kouse in order to commit, is adultery. That such was 
his intention is clear from his own admission. The husband 
(1) (1896) I. L.B., 19 All., 74. 
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APPELLATE CRIMINAL. 

Before Mr JusHee Aih/mn 
QUEEN-BMPRISS u UMRAO LAL # 

Act i^o. XXr 0/1860 rindtan Beml Code) sections 466, 471— 

‘Us%%g as genuine a forged doemient-^Berson conmcied of and sentenced 
for4he forget y not also to le sentenced for the use. 

Meldf that a person who, being himself the forger thereof, has used as 
genuine a forged document, cannot be punished as well under section 47l of 
the Indian Penal Code for the use as under section 466 for the forgery 

The facts of this ca e sufficiently appear from the judgment 
of the Court. 

Babu Sit(xl Pnsad Ohose, for the appellant. 

The Government Pleader, (Maulvi Ohulam Mujtaba), for 
the Crown. 

Aikman, J. — In this, faoe one Umrao Lai, a village patwari, 
has bf en convicted by the learned Sessions Judge of Shahjahanpur 
of having forged a register kept by him in his capacity of patwari. 
Se has also been convicted under section 471, Indian Penal Code 
of haying used as genuine this forged document. It appears that 

a zamindar served a tenant with notice of ejectment under section 

^ , » 

* C^imiial Appeal Ho. of 
( 1 ) (IS£6} IL.B,BAIL74 
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1900 thecomplaiaant in the ca'-e. He, 1 1 appear^, alleged that the inten- 
Qcbmk- with which the accu'^ed entered Ins house was to commit theft. 

Ektsess This was not made o it to the sati^iadion of the Magistrate. But it 
Kakoia was proved to the satisfaction ol tne Magist rate that the accused did 
enter the complainant’s hou«e in order to have sexual intercourse 
with a woman whom he knew was the wife of the complainant, 
and it was further proved that he di 1 so without the husband’s 
con'^ent. The facts, of the case— Brijbaai v. The Queen-Empress 
(1), — cited by the learned Session-, Judge who has made this refer- 
ence, were different from those of tl e present case. In my opinion 
the conviction i^ not open to objection on the ground of illegality, 
and I decline to interfere with it. If the accused was relea«ed on 
bail under the oideis of tl e Session-, Judge, he must surrender to 
undergo the remaining term of the -entence. 
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36 of the Noith Western Provinces Rent Act. The tenant filed 
an application before an Assis^^ant Collector contesting his 
liability to be ejeotuL The miin issue in the case was, whether 
or not the tenant bad been in occupation of the Lind continuously 
for a period of twelve yens so as to acquire a right of oocupanoy 
in it. The appellant, Umrao Lai, was called as a witness by the 
tenant to give evidenf e supporiiog the defence set up by him. In 
his evidence he stated ^^his tenure is twelve years/^ It appears 
that when he gave this evidence he had before him the village field 
book for 1306 F. An inspection of the entry in that book shows 
beyond any doubt that what wa^ originally written was that 
the period of the tenant's cultivation was ten jeara, and that 
this entry has subbequently been tampered with so as to make it 
appear that the term of the tenant^s cultivation was twelve years. 
The learned Judge and one of the two assessors concurred in 
finding it proved that the pit wan, Umrao Lai, had himself 
tampeied with the register and made the alteration in the tenant^s 
favour After going through the record and listening to all that 
can be urged bv th^ lear le 1 vakil who appear? in support of the 
appeal, I see no reison to difier from this finding The learned 
Judge alsj found him guilty of using this forged document as 
genuine, and convicted him under section 471, Indian Penal 
Code Section 471 provides that whoever fraudulently or 
dishonestly uses any doiument as gemiine, knowing or havipg 
reason to believe it to be forged, shall be piini'shed in the 
same manner as if he had forged such document. The 
concluding words of this section lead me to believe that it is 
directed agaiust some peison other than a person proved to be 
the actual forger. The seotion useful as an alternative charge, 
when it is not certain whether the accused person is himself the 
forger of a document or has merely u&eJ it as genuine But I 
cannot recall a ca»e in which the forger h is been punished both 
for forging a doniment and for using it as ge mine. The learned 
Judge has convicted the appellant under both seotious, and has 
Imposed an aggregate punishment of five years’ rigorous 
imprisonment When an accused person is convicted of two 
different offences, separate punishment for each offence ought to 
be kwarded If ij^ioesawy, the punishmentis tniy be^made to run 
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concurrently. For the reasons set forth above I am of opinioii 
that the conviction under section 471 should not stand, I assume 
that the punishment for each offence was 2| years’ imprisonment. 
I set aside the conviction under section 47L I sustain the 
conviction under section 466, and reduce the term of imprisonment 
to two and half years. ' 
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NotBrnber 15 


APPELLATE CIVIL. 


Before Mr» JmUce Knox and Mr, JusUce AiTcman, 

BEOHA (PxAiuTirif) ©. MOTHINA and othbbs (DErBNDAiTs).* 
Mvnda law — Ktndu widow — Maintenance -^Ancestral property not alienable 
%n defeasance ofwidow^s right of maintenance. 

The holder of ancestral property cannot, where there exists a widow 
having a right to be maintained out of that property, alienate such property 
80 as to defeat the widow’s right to maintenance 

Mmammat Lalti Kuar v Ganga Bifhan (1), Jamna v Maclml 8ahii(> (2j, 
and Beni Fersad v Bnnwanti Koer (3), followed. 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Pandit Madan Mohan Malaviya (for whom Manshi Qohal 
Prasad), for the appellant, 

Munshi Gohind Prasad and Munshi Jang Bahadur Lai, for 
the respondents. 

Kkox and Airman, JJ. — In this second appeal the appel- 
lant, Musammat Becha, is the widow of one Sheonandan Sheo- 
nandan was the son of Debi Dnt, and died in his father’s life*^ 
time. Debi Bat died some five year* before the present suit out 
of which this appeal arises was brought. The respondents are 
Musammat Mothina, widow of Debi Dat, Baldeo Sahai and Din- 
bandhn, minor sons of Jagannath. Debi Dat made a will, under 
which he bequeathed all his property, includiug some birt jcy- 
mani, to the sons of his daughters. The plaintiflT instituted the 
present suit, asking for maintenance at the rate of Es. 6 per 


# 


I 


♦ Second Appeal No. 363 of 1898 from a decree of Kunwar Mohaa Lai, Sub* 
OTmaate Judge of Allahabad, dated the 30th March 1898, reversing a decree of 
Bam Chaudar Ohaudhri, Munsif of Allahabad, dated the 1st December 


(1) K*-W . F., H, 0* Rep., 1875, p 261 . (2) (1879) I L. B , 2 All., 

^ (8) (1895) 1. L. B, n CaB. 410, 
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menseni during her and she prayed that this mainten- 

aiioe might be charged npoa both the house property left by Debi 
Dii,t md the b%rt jaj mam. She also asked that she might be 
put into possession of one of the three houses left by Debi Dnt 
for her residence during her life-time. The Court of first 
instance decreed in her favour a monthly allowance of Rs. 5, and 
directed that this alio ance be a charge on all the property left 
by Debi Dat. It also decl ired tint Miisammat Becha was entitled 
to reside in the smallest of the three houses. On appeil the claim 
brought by Musammat Becha was dismissed in toto. The pleas 
taken in appeal before us are — (1) that the appellant is entitled to 
maintenance out of the ancestril property ; and (2) that the fact 
that the property came into the hands of the respondents l)y will, 
and not by inheritance, made no difference so far as the appellant's 
right of maintenance and residence was concerned. We found 
ourselves compelled to remit an issue to the Court below in order 
that it might be ascertained whether the property left by Debi 
Dat, or how miioh of it, was ancestral. The return made is that 
all the three houses arc ancestral property. No exception was 
taken to this finding, and we now have to consider whether, this 
being the case, the appellant is entitled to both maintenance aud 
to residence. 

As far back as the year 1875 a Full Bench of this Court, in 
the case of Musammat Lalti Kuar v. Ganga Bishan (1), held, 
under circumstances similar to the present case, that a Hindu 
widow was entitled to bo supported out of the joint and ancestral 
estate of the family, of which her husband was a member. 
After this decision, by which we are bound, there comes only the 
question whether Debi Dat, by the disposition he made, could 
free the ancestral property in his hands from the charge for main- 
teuance to which the appellant was entitled. To this question 
also the answer will be found in the case of Jamna v. Machul 
Baku (2), The learned Judges who decided that ease held that a 
wife is, under the Hindu law, in a subordinate sense, co-owner 
with her husband } the husband cannot alienate his property, or 
dispose of if by will in such a wholesale manner as to deprive her^ 
of maintenance. The donee of the entire estate must be deemed 
(1) -W. B., M €. Eep., IBU, p. 20L (2) (1879) I. B. B* 2 All,, 3X|. 
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to have taken, and to hold it, subject to her maintenance. We 
find that the Calcutta High Court in Dem Persad v. Q%%wanti 
Koer (1), in a ca^^e similar to this, held that where the plaintiff^s 
husband had a vested interest in the ancestral property, and 
could have, even during his father^s life-time, enforced partition 
of that property, the plaintiff was entitled to maintenance, as 
the Hindu law provides that a surviving co-parcener should 
maintain the widow of a deceased co-parcener. The learned vakil 
for the appellant abandoned any claim for maintenance to be 
charged upon the hirt jajmani as one that could not be sustained. 
We decree the appeal so far as to set aside the decree of the lower 
appellate Court, and give the appellant a decree ordering the 
respondents to pay her Rs 5 per mensem during her life-time, and 
directing that this monthly allowance be a charge against the 
ancestral property, the house property set forth in the plaint of 
Debi Dat omitting the birt jajmani. The decree will further 
direct that the appellant be put in possession for purposes of 
residence of house No. 269 in mohalla Bahadur Ganj. 

The respondents will pay the appellant’s costs in proportion to 
appellant’s success in all Courts. The Registrar will calculate the 
amount of Conrt fees which would have been paid by the appel- 
lant if she had not been permitted to sue as a pauper, and such 
amount will be the first charge upon the subject-matter of the 
suit. 

Decree mod'ijied. 


1900 . 
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Before Sir Arthur Strachey, Knight, Chief Justice and Mr* Justice 
Banergi* 

SHBONAEAIN (AppeiiiAnt) v CHXTJSTNI LAL Aim othees (Bespoistbekts) ^ 
Act Wo IV 0/1882 (Tiansfer of Bro^erfg Act), sections 92, 93 — Mortgage 
— MedemftiQTi — Application for enlargement of time — Application to he 
made to the Court of first instance, not to the appellate Court 
Where a decree for redemption under section 92 of the Transfer of Property 
Act, 1883# has been made by an appellate Conrt, an application under the last 
paiagraph of section 93 must be made, not to that Conrt, but to the Conrt of 
first instance. Venkata Krishna Aggar y* TMagaraga Chetti, (2) followed 
Qudh Behan Lai t* Wageshar Lai, (3) referred to. 


• Application in Pirst Appeal 2Sfo. 160 of 1896. 

<I) (1896) L h. B., 22 Calc., 410. (2) (1899) L L. E., 23 Mad., 521. 


(3) (1890) L L. E., 18 AU., m. 
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The facts of this case sufficiently appear from the order of 
the court 

Babu Satish Ghandar Banerji, for the applicant 

Babu Jogindro Nath Chaudhrij for the oppo^^^ite parties. 

Stbaohey^ O.J. and Banekji, J — This is an application 
under the last paragraph of section 93 of the Transfer of Property 
Act 1882; for postponement of the day fixed by a decree in a 
redemption suit passed by this Court in appeal under section 92 
for payment of the amount due to the defendants on their prior 
mortgage. By its decree this Court extended the time fixed by 
the Court of first instance for payment until the 9th of August of 
this year. On the 8th of August this application was presented 
on behalf of the plaintiff for further postponement of the time on 
grounds which it is not necessary to state. A preliminary objec- 
tion has been taken to the application that it ought to have been 
made to the Court of first instance'^as the Court which would 
have executed the decree and ought not to be made to this 
Court. We think that this objection must prevail. The ques- 
tion is whether, where a decree for redemption under section 

92 has been made by an Appellate Court, an application under 
the last paragraph of section 93 should be made to that Court, or 
to the Court of first instance ? That depends upon which of these 
Courts is the Court within the meaning of that paragraph. We 
think that the words the Court in the last paragraph of section 

93 must be construed in the same sense as the words the Court ” 
in the second, third and fourth paragraphs of the same section. It 
has been held by the High Court of Madras in Venkata Krishna 
Ayyar v. Thiagaraya Ghetti (1) that <^the Court referred 
to in the fourth paragraph of section 93 means, in a ease such as 
that before us, not the Appellate Court that made the decree for 
redemption, but the Court of first instance. We agree with the 
observations of the learned Judges of the Madras High Court, 
whose conclusion, as they pointed out, is in accordance with the 
view adopted by the Pull Bench of this Court in Oudh Behari 
Lai V. Nageahar Lai (2). If then ''the Court spoken of in 
paragraph 4 of section 93 to which an application for an order 
for sale should be made, is the Court of first instance and not the 

(I) (1899) I. L* B,, $$ Mai*, 5^1. (2) (1890) I* L. 13 All., 2^8. 
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1900 Appellate Court, we think it follows that the Court iBeBtioned 
Shbohakaih paragraph is the same Court, and that therefore the 

Cumm enlargement of the time fixed by the decree for 

Lal. pa} moot should have been made to that Court and not to this. 
On this preliminary ground, therefore, without expressing any 
opinion as to the merits of the application, the application must be 
dismissed with* costs. 

Application dismissed. 
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Before Mr. Justice Knox and Mr. Justice Aihman. 

QUEBN-BMPBESS v, BAM SEWAK and another.**' 

Act No. I of 1872 (Indian Evidence Act)^ section llS---Emdence- 
petencif of witness of tender years. 

Id this case a Sessions Judge purposely refrained from examining a small 
boy, who must, under the circumstances, have been an eye-witness to a murder. 
On appeal the High Court observed « lu our opinion the learned Judge, 
specially considering the importance of the witness, ought not to have refrained 
from examining him, unless, under the words of section 118 of the Indian Evi- 
dence Act, he considered that the boy was prevented from understanding the 
questions put to him, or from giving rational answers to those questions by 
reason of tender years.” 

The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. R, Malcolmson, for the appellants. 

The Government Advocate (Mr. E. Ghamier), for the Crown. 

Knox and Aikma.n, JJ-— This case has been submitted by 
the Sessions Court of Benares for confirmation of sentences of 
death passed on Uam Sewak and Bhagwan Das. Both the con- 
victs have appealed, and their appeals are before us. The learned 
Sessions Judge of Benares in his judgment has set out a past his- 
tory of the relations between the parties which we need not re- 
produce. In brief, it amounted to this, that the deceased Sheo- 
nandan, who had begun by lending a small sum of money to Ram 
Sewak, appellant, had in due time sued out the bond for more than 
double the original debt. He had then proceeded to take out 
execution of the decree which he obtained against Ram Sewak 


• Criminsl Appeal No. 1068 of ISOO. 
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and Ram Eewaz, who had gone surety for Ram Sewak. The 
property of Ram Sewak had been attached, objections lodged 
against the attachment disallowed and the propf^rty sold for a 
small 81303. After a year Sheonandan had begun to take further 
steps, and he again applied for attachment and sale of the movable 
property of Ram Sewak. Bhagwan Das, Ram Sewak^s brother, 
made objections that the property was his, and the 1st September 
wab the date fixed for hearing the objections. The objection of 
Bhagwan Das was allowed and deceased ordered to pay costs. 
Both parties were making their way back to the village, and, 
apparently talking over the case, began to abuse one another. 
There is evidence that Ram Sewak said in the course of the mutual 
altercation that if he was sent to jail by Shoonandan, be would 
take Sheonandan^s life and cut oflP his hands i nd legs. That 
same night at midnight, or shortly after, Sheonandan, who had 
gone out to watch over his field, was murdered. Two witnesses 
have come forward, who say that they were eye-witnesses of the 
murder. They are positive that Ram Sewak wm* the min who 
dealt the blows which caused the death of Sheonandan } t ley also 
say Bhagwan Das was present, and actually assisting by holding 
down the deceased while the blows were inflicted. The evidence 
of these witnesses has been believed by both the learned Judge 
and the assessors. We have heard all that the learned counsel 
could say in criticism of the evidence, and we are not prepared to 
differ from the view taken of it by the Court bebw. Moreover, 
there is further evidence, viz., that of Deonandan, brother of the 
deceased, who, early the following morning, went to the mmhan, 
where he found his brother lying dead with two wounds on his 
neck and head ; he corroborates the evidence as to what had been 
said the evening previously. He does not so far appear to press 
the case, for while he says, that being that night in his field he 
saw five or six men whom he took to be thieves, ae does not pre- 
tend to identify these men, or to say that either Ram Sewak or 
Bhagwan Das was amongst them. Apparently it was he who sent 
the woman Jamui to make the report at the Police Station. Jamni 
in her report charges Earn Sewak, Bhagwan Das and oth ^rs with 
the murder of her son** We must say it is unfortunate that the 
learned Judge declined to examine the boy Sarju. The reason he 
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- he considers the boy cannot understand a solemn 

examined. In the judgment 
he adds that the boy was much too small in his opinion ‘‘ to^enter 
the bo3c; he IS a very small boy. » Sarju was a most important 
witness; he was lying on the machan beside his fatheLt the 
time he was murdered. There is evidence which points to his 

as irfisT’’’- 

onr n, • Identified one, at any rate, of the murderers. In 

ance of'tJiT •+ especially considering the import- 

unlet “et to have refrained from examining 

, unless under the words of section 118 of the Indian Evi- 

staTdin/ th * prevented from under- 

nding the questions put to him, or from giving rational answers 

smalliT's 

questions J ^ understand 

he most ce^lr" rational answers to them ; if this was the case 

counsel for theV”^^l I** examined. The learned 

« • * I u / accused having pointed to the relationship which 
xistec between the parties, asks ns to view the evidence given by 

findTe"'""-/'*^ suspicion. We have considered this, but Z 
find the evidence on the face of it clear and full in detail and as 
re^rds its matter, both possible and probable. It dearly’ estab 

that tta^ 1 brothers, we find 

youul L : "i! -bich caused d;ath; the 

and iflLbret ?h nndoubtedly abetting him, 

that had h punishment ; but taking into account all 

ac2 be was probably 

inflict any blow ' t be did not himself 

plea thaf the ‘be 

Ram Sewak and^- severe. We dismiss the appeal of 

and direct that tl° °®“brm the conviction and sentence, 

nllow BWwal Ba'. 

of death^!d in hen thf'1 ' 

transpor;atn that Bhagwan Das suffer 

1900. * tbe 26th of September, 
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Before Mr* * Jmfice Blmr and Mr, Jmfiee A%kman, 

KALLU Am ANOTHER (Appellants) r , MAHNI and others 
(Respondents).*** 

Ciml Frooedure Code^ section 5Ql-^Appeal-^Oiject%ons filed ly respon* 

denis against persons who did not appeal against them inadmissible. 

The objections allowed to be urged by a respondent under section 561 of 
the Code of Civil Procedure are limited to the person who has appealed against 
him, and his (the respondent’s) rights are not enlarged by the mere addition to the 
list of such persons of other persons who should not have been put on the list 
at alL Bahu Chote Ball v. Kishun Suhoy (1), referred to, Timmayya Mada 
V. Lahshmana Bhahta (2), distinguished. 

The facts of this case sufSciently appear from the judgment of 
the Court. 

Munshi Jamg ^ahadw Lai, for the applicants. 

Mr. Abdul Raoof and Babu Durga Ohamn Banerji for the 
opposite parties. 

Blair and Airman, JJ . — We think that this petition in 
revision is sound. The plaintiff sued two defendants for money. 
The Court of first instance added to the names of the defendants 
two other defendants under section 32 of the Code of Civil 
Procedure. The suit was dismissed as against the two defendants 
originally impleaded and decreed against the two added 
defendants. One of those added defendants appealed, and 
in his array of respondents are found, not only the plaintiff 
who naturally must have been there, but also the other defen- 
dants. The plaintiff filed objections under section 561 of the 
Code of Civil Procedure, and in support of those objections urged 
what was practically an appeal against the dismissal of his suit 
against the two original defendants in the lower Court That 
is the irregularity complained of in this application. It seems 
to m, as an ordinary rule, that the objections allowed to be urged 
by the respondents are limited to the person who has appealed 
against him, and his ^the respondents) rights are not enlarged by 
the more addition to the list of persons of other persons who should 
not have been put on the list at all There is a long course of 
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Clearnes., !, mteation of the LegiJature with sufficient 

clearness. From t!ic words of paragraph 3 of section 561, “unless 

the respondent fdes with the objection a written acknowledgment 
tb ® ‘'Ppe ant or his pleader of having received a copy thereof 
the appel ate Court shall cause such a copy to be served, » 

e Court to allow objections to be made against per,ons who 
We not appealed. We cannot see why in thi case there shmUd 
e any exception. It seem, to us that the aecision of the first 
Court acquiesced in by the plaintiff, practically operated as 
res judicata B^nnsi him. A case has been cited to us which 
though under mother Act, is in effect an authority upon this 
aTwhih * of Baboo Ghote Ball f. Kishun Suhoy 

(1), which was decided by a Pull Bench of this Court. The cas! 
of Imimayya Mada v. Lakshmaua Bakhta (2), has been cited 
to UB on the otaer side by Mr. Abdul Eaoof. W find o2l 
wholly unable to apply to this case the reisoning of the rfnrd 

Judges of the Madras High Court in that case, inasmuch as that 
reasoning IS based upon the provisions of Act No XlIoflSID 
the language of which miterially differs from the Code of oLi 
Procedure now m force. We set aside the decree ofth lo w 

Zm n “ ; “ ‘‘ 4r 

dent Lai Das will pay the costs of this application. ^ 

Appeal allowed. 

appellate civil. 

Sefor. air ArtMr SiraoUy. K^f, miefJu.Uee and Mr. Justice 
BAKKE LAL (P..™?:. ja^AT NAEAIN am, 

ff* .y jy 

S D A w to of 19W. ' 
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of fact of tlic Courts below, aad, this being so, it cannot be said that a question 
wMcb only arises if the concurrent findings of fact of the Courts in India are 
disregarded, a question which can never arise so long as the Privy Council main- 
tains those concurrent findings of fact, is a substantial question of law which 
the appeal to the Piivy Council “ involves” Mo fan v. Miftn Bthee (1), 
Q-opi Nath JBirbar v. Goluck Climider Bo^e (2) and Tuikmamhliar 
Bandit (3) referred to. 

Tlie facts of this case sufficiently appear from the order of 
Strachey, 0. J. 

Fandit Sundar Lai, for the applicants. 

Mr. D. N‘, Banerji and Pandit Moti Lai ^ekru^ for the 
opposite parties. 

Stbachey, C. J. — These are three applications for leave to 
appeal to Her Majesty in Council from the decrees passed by this 
Court in certain connected appeals — Ifirst Appeals JSTos. 115 and 
116 of 1898, and Second Appeal No. 405 of 1897. These were dis- 
posed of in this Court by a single judgment, which will be found 
reported in the Indiao Law Report^, 22 AIL, page 168. The 
applications have been resisted by the respondents with reference to 
the provisions of section 596 of the Code of Civil Procedure. It 
was objected in respect to the property which was the subject- 
matter of First Appeal No. 116, called Begam Bagh, that the 
amount or value of the subject-matter of the suit was less than 
Rs. 10,000. In the view which we take of this application we 
need not decide that point ; but we will assume that the objection 
is untenable, and that the value of the subject-matter in the case 
of each appeal fulfils the requirements of the section. It was 
further objected, with reference to the last paragraph of section 
696, that the decrees in tlie First AppeaU affirmed the decision of 
the Court below, and that the proposed appeal to Her Maj^fey in 
Coimcii did not involve any substantial question of law. 

The first question is whether the decrees in the First Appeals 
did or did not affirm the decision of the Court of first instance in 
this case. Now the suits were brought by the purchasers of certain 
immovable property, which was sold in execution of a decree, 
against subsequent purchasers of the same property at a second 
execiitioB sale under another decree, to recover possessiom of 
that^ property. The sale to the plaintiffs had been set aside^ mA 
it) mn) L t, R , S Calc , 228. (2) (IBBi) 1. B. B., 16 Cab*, m 
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after it had been set aside the same property was sold in execution 
■ of the decree under which the defendants purchased, and that 
second sale was confirmed. Subsequently the plaintiffs brought 
a suit, as they were entitled to do, to have the order setting aside 
^e sale to them itself set aside, and to have their sale confirmed. 
To that suit they did not implead the subsequent purchasers, the 
present defendants, as parties. The only persons! whom they 
made defendants to that suit were the judgment-debtors, whose 
property had been sold. They obtained a decree against those judg- 
ment-debtors, a decree setting aside the order they complained of 
^d confirming the sale to them. That decree was passed by the’ 
High Court in appeal on the 14th May, 1888, and it was on the 
basis of that decree that they brought these suits against the defen- 
ants, claiming a superior title to the pioperty by virtue of their 
prior purchase confirmed by the High Court in the manner I have 
de^ribed. The defendants resisted the suits and claimed a superior 
title to the property substantially on two grounds :-(l) that they 
had purchased it at a time when the plaintiffs’ purchase had been set 
^ide, and that the prior confirmation of their own purchase gave 

«« them, operate as a 

valid confirmation of the plaintiffs’ purchase, inasmuch as it had 

been obtained by means of fraud and collusion between the plain- 

tiffs and the judgment-debtors, who were the only parties to the 
suit resulting in the decree. The plea of fraud andLlusion wa! 

defendants in their written statement, and 

sZrl‘ Zr expressed, but this much is clear that the 

Subordinate Judge finds upon that issue in the defendants’ favour 

W d that he held tharthe 

r That is the only 

hasbeeXT words However, from wha^ 

has been said above as regards the invalidity of the sale of the 

and STri L 

Z jTX 1 out that 

mildTl ^ dis- 

iroug 1 out. The plaintiffs’ dec ree of the 14th May, 1 888, 
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was therefore not a good one.” The Court of first instance dis- jgoo 
missed the suits. On the appeal to this Court the Court dismissed 
the appeals, holding that the plaintiffs’ suits had been rightly dis- Lal 
missed by the Court below. The judgments of this Court show Jasas 

that the main ground of the dismissal of the appeals was that this i^aeain. 

Court came to the conclusion upon the evidence that the decree 
of the 14th May, 1888, had been fraudulently and collusively 
obtained. In my judgment dealing with the appeal, I gave 
another reason for dismissing the appeals, namely the view which 
I was inclined to take of the respective legal rights of these two 
sets of purchasers. I was disposed to hold that the defendants’ 
purchase was, even apart from the question of collusion, entitled to 
priority over the purchase of the plaintiffs. At the same time I 
expressed considerable doubt on that point, and in view of 
that doubt, which was held still more strongly by my brother 
Banerji, I did not decide the appeal merely on that ground, but 
decided it on the further ground of the collusive nature of the 
decree. That is the only ground which my brother Banerji dis- 
cussed in deciding the appeal. Therefore I think it is correct to 
say that the true ground of the decision of this Court was its view, 
looking at all the evidence, and all the ciicumstances, that the 
decree of the 14ith May, 1888, was obtained by fraud and collu- 
sion. *We certainly considered that in that view we were express- 
ing our agreement with the conclusion of the first Court upon the 
evidence as to collusion. That is expressly stated in the last sen- 
tence but one of my brother Banerji’s judgment. It is therefore 
not necessary for us to discuss the argument which was addressed 
to ns to the effect that the words « affirm the decision” in section 
596 of the Code must not be limited to a mere affirmance of the 
decree of the Court below, that the decision ” could not be said 
to be affirmed, where, although the ‘‘decree” was upheld, the 
High Court in its judgment disagreed with the findings of fact of 
the Court below. In the present case, assuming that argument 
to be correct, I think that this Court decided the appeal sub- 
stantially upon the same view of the facts as to collusion as that 
of the Court below, and affirmed that Court’s decision. 

The next question is whether the appeal to Her Majesty in 
Council involves some substantial question of law. The only 
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question of law, >vbidi it is said the appeal involves, is the ques- 
tion discussed in tiie earlier part of my judgment on the appeals to 
Uiis Court. If the Privy Council should disagree with the find- 
ings of this Court and the Couit below on the question of collusion, 
then no doubt that question of law will arise. But can it be said 
those findings, being as they are, that the appeal ‘involves ” a 
substantial question of law? The word “involve” implies a 
considerable degree of necessity. It does not mean that in cer- 
tain contingencies a question of law might possibly arise. The 
practice of the Privy Council is not to interfere with concurrent 
findings of fact of the Courts below. If we are right in holding 
that there are coneiment finding, of fact on the question of col- 
Insion, the inference is that the Privy Council will decline to go 
behind those findings, and in that view it is conceded that no 
question of law arises, and that the suits were properly dismissed. 
No doubt It was held by Mr. Justice Pontifex in Moran v. M^Uu 
mbee (1), that the questions of law referred to in section 596 were 
not limited to questions aiising out of the facts concurrently 
found by the Courts below. That view vas accepted by Sir 
Richard Garth, C.J and Mr. Justice Piinsep in Gopi Math 
Bwbar V Goluek Ohunder Bhose (2) but only with consider- 
ale doubt and hesitation. It is also apparently accepted by 
Mr. Justice Eanade in In re Vishwambhar Pandit IB), but Mr 
^stice Jardme refrained from expressing any opinion on the point' 
men once it is borne in mind that the last paragraph of sLion 
696 has reference to that practice of the Privy Council to which 
I have rsierred, I think it is impossible to say that a quest on 
which only arises if the concurrent findings of fact of the Courte 
in India are disregarded, a question which never can arise so 
loBgasthe Privy Council maintains those concurrent finding 
f fact,^ IS a substantial question of law, which the appeal fo 

1 “involves.” It cannot be said Xt 

appeal auToIves a question of law which it is in . kt i a 
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the meaoiDg of section 596, and these applications must there- 
fore be dismissed with oosts. 

B AFEBJfj J. — I am entirely of the sima opinion. I am unable 
to hold that the appeal to the Privy Council involves a substantial 
question of law, unless that question arises upon the facts as found 
by the concurrent judgments of this Court and of the Court below. 
The mere cireumstanoe that a question of law is raised in the case 
would notj in my opinion, justify the inference that the appeal 
involves a substantial question of law if the jBndmgs upon the facts 
do not necessitate a decision of that question. In this case I agree 
m holding that the Court below, m fact and subi-iance, decided 
that the decree of the Mth May, 1888, was obtained by collusion 
and fraud, and there can be no doubt that this Court aflBrined that 
decision. There are thus concurrent judgments upon a question 
of fact, namely whether the decree of the 14th May, 1888, w^as a 
collusive and fraudulent decree. Having regard to this finding 
of fact and to the practice of the Privy Council, to which the 
learned Chief Justice has referred, no question of law arises, a 
determination of which would be called for in the appeal to Her 
Majesty in CounoiL The appeal therefore does not involve a 
substantial question of law within the meaning of the last para- 
graph of section 596 of the Code, and these applications must be 
dibiBissed, 

ApfUcaUon dismissed^ 
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Mejhfe Bi>r A.rthur Biret^ohey ^ S/iiiyht, Chief Jitstice ctyid JMtr Ju6iice 
tEAKHR-BB BIX (BsiENBAirT) QHAFUE UB-BIK (PLAiifTiOT).^ 

Civil JPrveedMm Oodej seehons 89, 100, 104 — JCa pm te decree-^^AppeUl^Ber* 
Vim of mmmom on defenimt residmg oul of British Bidia-^-Bardm 
of proof 

Wliere a defendant against wlioni an ex parte decree Bas been passed 
appeals against that decree, it is sufficient in tbe first instance to establish that 
in tbe Court which passed tbe ev parte decree the necessary proof of service of 
summons on the defendant was not given by the plaintifl:. It is not incumbent 
on the appellant to show that the summons was in fact not duly served 

Where a summons is sent by post to a defendant residing out of British 
India, it is not, in the absence of evidence that the person to be served was at 
the time residing at the place to which the summons was sent, sufficient protilf 


♦ first Appeal Ho. m of 1898, from a decree of Babti Madho Bas, Snhorr 
diaate Judge of BareiBy, dated the 19lh January 1898. 
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of service to show^ that the summoas was posted, but there must be some 
evidence of its having been received by the defendant. 

Section 100 of the Code of Civil Procedure is not limited in its application 
to defendants residing within British India. 

Ihe facts of this case sufficiently appear from the iudgment of 
the Chief Justice. 

Mr. Ahdul Jalil and Babu Jogindro Nath Ghaudhri, for the 
appellant. 

Maulvi Ohulatn MujiabU) for the respondent. 

SteacheYj C. J . — This is an appeal by the defendant against 
a decree of the Subordinate Judge of Bareilly passed on ihe 19th 
January, 1898. The decree was passed ex parte, the defendant not 
having appeared. The question is whether the Court was justified, 
under the circumstances, in proceeding with the hearing ex parte. 
The substantial ground taken in the appeal is that the Court 
was not, having regard to section 100 of the Code, justified in 
proceeding ex parte, inasmuch as it was not proved that the sum* 
mons was duly served. It has been contended on behalf of the 
respondent that upon this appeal the onus lies on the defendant 
appellant of proving that the summons was not in fact duly serv- 
ed, as the defendant would have to do in the case of an application 
under section 108 to tlie Court by which the decree was made for 
an order to set it aside. It appears to me that in an appeal from 
an ex parte decree passed under section 100 of the Code, all that 
the appellant has to do is to prove that the requirements of section 
100 were not complied with, and that an ea parte decree was 
therefore not legally made. An ex parte decree cannot legally be 
made under section 100 unless it is first proved that the summons 
was duly served, and therefore it is sufficient for the appellant, in 
my opinion, to establish that in the Court passing the ex parte 
decree that necessary proof was not given by the plaintiff. If the 
appellant establishes that the e® parte decree was wrong, it is not 
nece^ary for him to prove farther that the summons was not in 
fact duly served upon him. In the case of an application under 
section 108, a defendant against whom a decree has been passed s* 
parte has the privilege of a special summary remedy not open to 
other defendants, in addition to the ordinary remedy by way of 
appeal, and jt is reasonable that, as a condition of that special 
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summary remedy^ lie should have to satisfy the Court, not merely 
that the proof required by section 100 was not given by the 
plaintiff, but that in fact the summons was not duly served, or that 
the defendant was prevented by any sufficient cause from appear- 
ing when the suit was called on for hearing. The question then 
is, whether the defendant appellant here has shown that the 
plaintiff at the ex parte hearing did not so prove the due service 
of the summons as to entitle the Court to proceed ex parte* The 
plaint, which was filed on the 15th March, 1897, set forth in the 
heading that the defendant was a resident of Bareilly, at present 
residing in Medina, in Arabia.’^ Apart from the heading of the 
plaint there was at the ex parte hearing no evidence adduced by 
the plaintiff, either by affidavit or otherwise, that the defendant 
was residing at Medina, or in any other specified place. But 
upon the statement that the defendant was at Medina summon<?es 
were, on the 1st April, 1897, issued by the Subordinate Judge, 
through the Court of the District Judge, and addressed to 
i akhr-ud-din, of Bareilly, at Medina/^ for appearance on the 
2nd September, 1S97, as tliedate fixed for the hearing. Prom the 
S bordinatc Judge it appears to hive been intended 
that the summons should be served under section 90 of the Code 
which provides for the service of summons upon a defendant in 
a foreign territory where there is a British Eesident, Agent, 
Superintendent, or Court. Why the Subordinate Judge should 
have considered it necessary, in a case where a summons was to be 
served under section 90, to send that summons through the 
Court of the District Judge instead of sending it himself, I do 
not know. However, the summons appears to have been sent to 
the District Judge ; but the Court of the District Judge, for some 
reason which does not appear, instead of sending the summons in 
the manner provided by section 90, caused it to be sent by 
registered post addressed direct to “ Fakhr-ud-din, of Bareilly, at 
Medina ’’—apparently under section 89. The evidence as to all 
fhisis not jery clear, but I infer that the summons was sent through 
the District Judge from a proceeding recoided by the Subordinate 
Jadge on the 2nd September, 1897, and I infer that the summons 
was sent direct from the District Judge to Fakhr-ud-din, of 
Bareilly, at Medina, from the notices of receipt apparently issued 
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by tiie Medina Post Office, and printed at pages 9 and 10 of the 
•ppelW. boot The »kn„.Wg,.„te Lu^ed .hroughB: 

f R ^0 S'gned by “ Muhammad Pakhr-ud-din 

of Baredly » on the 12th June, 1897. A copy of one of the sut 

rZim Subordinate Judge 

JuW 1807 endorsement, dated the 5th 

xMadvi agent of 

at Medina. Bufto"s 

D u evidence to show who this Abdul 

^hman was or that he had any connection with the defendant 
That >^e who e of the evidence as to the service of the summons 
upon the defendant, which was before tlie Court at the time when 
ti e e® parte decree wa. made. It appears to me impossible to hold 
that there was proof, such as section 100 r< qnires, that the summons 
was duly served. Apart from the heading in the plaint there 
was not one word to show that the defendant was in fact raiding 
a Medina at the date of the suit, or at the time when the regis! 
tered letter containing the summons was received at xMedfna. 

JuM^ 1897 acknowledgments dated the 12th 

June, 1897, were m the handwriting of the defendant, or anv 

he Tb"*!^ Tl .5” before 

the Subordmate Judge showing that the defendant was aware of 

tliemstitation of the suit. The facts of this case are therefore 

clearly distinguishable from tho.e of Gulam Hueatl 

be a denial of jusJiceto ImM thaTI 

“ :f"r "r 

«Y»le. in fl.e 

hold' that there was no '<“» cover, to 

.»n»..n.r — :rt 

may have regard to the .f •* u • ^ P®’^sob or not, ope 
g«m to the ffiet of its having been posted in ffiie 

(I) {t897)I.L.E.,2lBam,4ia. 
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course, and one may presume that the usual course of the post has 
been followed. But I think it would be dangerous to be satisfied 
by such proof of receipt where tliere was no sufficient evidence of 
any residence by the defendant in the pl.tce to ^hioh the registered 
cover was addressed at or about the time when the letter would 
reach that place in the due course of the post. It is only where 
that IS shown, or where the defendant’s knowledge of the suit is 
proved, that ! think the presumptions in question arise, and that 
service can be held proved without direct proof of the cover 

srS'^’l Tn' <3efendant. Here I am not 

l' /■ proceeding ex parte ought not to have 

Medina a the lime ,he„ the mmmom .triyed there, or that he 
knew of the institution of the suit. 

“•'fof"'' r«,HmdeetU.., „„der 
• of the Code, the summons was suffloicntly served by 

being posted to Ibo address of "Fakhr-ud-din, of Biiroilt at 

thel'al’M d”° !”»»'' «“• ‘b* defendant wl, 

.* a fbat the eypresdon "forwarded by nost” 

is satisfied by proof of posting, and doe, not require ^0,? ^. 
im defendant meelyed Ibe enmmons. In my opinl, 

tot to wW. °I ■ T f ' “■* “"sMering 

tot the whole object of service of summons is to give the defen 

ant an opportuDity of apiauring to defend the suit, it is I think 

estsent,.!, to ease of service .,„d.r section 89, to ly ‘ ^ 

Si, jou, has been not merely poded, but r«ieiyed by I of ’ 

We have been asked, under section 588 of the Code to allnw 

conTX r r::r 

wnon me 6,35 parte decree was madn TK,.i- j 
^sisls of an endor„„eut upon on. of the Mpies of ZsTm 
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not having been served upon the defendant in 1897, that he 
— should receive and return another copy of that summons in April, 
1898. For these reasons it appears to me that the proceeding 
with the case ex parte was in contravention of the provisions of 
section 100 of the Code. 

It has been contended on behalf of the respondent that section 
100 has no application to the case of a defendant residing out of 
British India, but must be construed as limited to defendants 
residing within British India. It is said that in the ca^ie of the 
non-appearance of a defendant residing out of British India the 
proper procedure is that prescribed, not by section 100, but by 
section 104 of the Code, which does not, like section 100, require 
proof that the summons was duly served, but allows the Court 
to direct that the plaintiff be at liberty to proceed with his suit 
in such manner and subject to such conditions as the Court thinks 
fit. I do not think that this contention is well-founded. There 
is nothing in section 100 to limit its application to any defendants 
resident in British India, and there is nothing in section 104 to 
exempt the plaintiff, where the defendant resides out of British 
India, from proving the due service of the summons before the 
hearing can proceed ex parte. I am not aware of any case in 
which section 104 of the Code has been considered. But I am 
inclined to think that its provisions were intended as a special 
protection for defendants residing out of British India, who 
certainly, one would imagine, do not require less protection than 
defendants residing within British India, and in whose case the 
ordinary reasons requiring proper proof of service of summons 
are fully applicable, I am disposed to think that in addition to 
what section 100 requires, section 104 was enacted to enable a 
Court, in the case of defendants residing out of British India, to 
impose conditions upon the plaintiff before allowing him to 
proceed with the suit, even where due service of summons is 
proved. It may be added that in the present ease no application 
under section 104 appears to have been made. The result is that 
I think this appeal must be allowed, and the ex parte decree set 
asid^and the cause remanded to the Court below, under section 
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Bahesji, J.— I also would make the order proposed by the 
learned Chief Justice. The question we have to determine in this 
appeal is whether the Court below acted legally in proceeding ea? 
parte against the defendant appellant. I cannot accept the 
contention of the learned vakil for the respondent, that in the 
case of a defendant residing out of British India section 100 of 
the Code of Civil Procedure does not apply. That section, in 
my opinion, is applicable to the case of all defendants, and sec- 
tion 104 of the Code controls section 100 to this extent, that in 
the case of a defendant residing out of British India, it is com- 
petent to the Court to impose conditions upon the plaintiff when 
the plaintiff asks the Court to proceed against such defendant ex 
parte* I agree with the learned Chief Justice in the view that 
section 104 was enacted in the interests of the defendant, and not 
of the plaintiff, that that section does not dispense with the require- 
ments of section 100, and that the Court may proceed ex parte 
only when it is proved that the summons was duly served on the 
defendant. I am also unable to accede to the contention of the 
learned vakil for the respondent that in the case of a defendant 
residing out of British India, it would be sufficient proof of 
service if it is shown that the summons was issued by post in the 
manner required by section 89. That section requires that the 
summons should be forwarded ' ^ to the defendant. This evi- 
dently means that the summons must reach him, and therefore, 
in order to satisfy the Court that the summons was duly served, 
there must be proof from which the Court may reasonably con- 
clude that the summons has reached the defendant. It is true 
that in the great majority of cases it will be difficult to prove that 
the registered cover actually reached the hands of the defendant, 
and I do not say that in every case such proof would be required. 
There must, however, be such evidence before the Court as would 
justify the inference that he actually received the cover; for 
example, that at the time when the cover was, in the ordinary 
course of business, to have been delivered by the post office the 
defendant was residing at the place to which the cover was sent, 
or that the acknowledgment of the cover is in the handwriting 
of the defendant. Such evidence is wanting in this case, and I 
&Ey Bgrce with the learned Chief Justice in the reasons which he 
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has given for coming to that conclusion. I think the Court below 
had not sufficient material before it to warrant its proceeding eoo 

parte against the defendant, and the ex parte decree should be set 
aside. 

Appeal decreed and cause remanded.* 
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Ciml ProceAure Code, eeoiion 295-P^ecuiion of decree- PatealU dietri- 
^Uonof aeuie-Sindv, Law Joint Hindu famtly-Pff-ect of atiach- 

^ni of joint family property in keeping ahoe the remedy of the decree- 
holder. 

A deeree-holder who held a decree agains 
family consisting of two brothers, in excci 
Jadgineut-debtor’s interest in a portion of tin 
qnently to the attachment, but before sale, the 
Upon the rights and interests of the judgi 
being brought to sale, certain persons who heh 
3Doent*debtor, or his representatives but had 
family property in his life-time, applied under 
Procedure to be allowed to share n ' ” ‘ 

Their applications were granted; but on appeal 
who had attached in the life-time of the 
the attachment enured only for the ben 
made it, and that the non-attaching d< 
virtue of section 295 of the Code to share h 
such attachment. Suraj JBanU Koer i 
Lai V, Jugdeep Ilarain Smgh Mamklal 
T, Khui^haU (4) and Curlingapa v. Mandi 
Warden v. C ' 

Ihe facts of (his case 
of Strachey, C. J, 

Messrs. F. K. Porter and F. i 
Nath Ohaudhri, for the appellants, 

Pandit Moti Lai Nehru 
respondent No. 10. 


nent-dobtor in attached property 

1 decrees against tlie same jiidg- 
•not attack d any of tlie joint 
section 295 of the Code of Civil 
•ateably in the assets realized by the sale. 
• I in a suit by the decree holder 
judgmont-dohtor, it was held that 
efit of the decree-holder who had 
creo-holdcrs were not entitled by 
1 the assets realized by sale under 
'i. Sheo Proehad Singh ( 1 ), Peendyal 
renilal v. Zakha O-angadin 

rfn«, wfened to. Sorabji Pdulji 

(6; distinguished. 

sufficiently appear from the judgment 

Wallach) and Sabu JoQvndro 
\. 

and Munshi GoJcul Prasad^ for 


f* V. Wray, 17 Times Law Beports, p. 243. 

“i ®A ‘ tiV®®' ^ 7 70S. 
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Pandit Sundar Lai and Pandit Madan Mohan Malaviya^ 
for certain of the other respondents. 

Steachey, C. J. — This is a suit brought under the penultimate 
paragraph of section 295 of the Code of Civil Procedure to 
compel a refund of assets realized at an execution sale held 
at the plaintiff’s instance, on the ground that the defendants 
are not entitled to receive such of the iissetb as have been 
paid to them. The suit was dismissed by the Court below 
as against all the defendants, and from that dismissal the 
plaintiffs now appeal. The plaintiffs were holders of a decree 
for money against one Harihar Dat, wdio formed with his brother 
Shankar Pat a joint Hindu family. In execution of their decree 
the plaintiff's obtained the attachment of a house and garden 
belonging to the joint family; that is to say, what was attached 
was not merely the judgment-debtor’s undivided interest, but the 
house and garden themselves. Thereupon Shankar Pat objected 
to the attachment so far as his undivided share in the property 
was concerned, and the Court allowed the objection, and released 
Shankar Pat’s interest from the attachment, so that thenceforth 
the attachment had effect on the undivided share in the house 
and garden of the judgment-debtor Harihar Pat only. The 
judgment-debtor then died. The property attached was sold in 
e.vooutioii of the plaintiff’s decree and realized about Rs. 12,000. 
The defendants respondents applied, under section 295 of the 
Code, that the assets so realized might be rateably distributed. 
Their applications were granted, and this led to the present suit. 

There are ten defendants respondents to this appeal, all of 
whom hold decrees for money agiiust either H irihar Pat or his 
reprfeeutatives, and all admittedly applied for execution of their 
decrees prior to the realiz-ation. The defendants 1 to 5 obtained 
their decrees after the death of Harihar Pat. The defendants 6 
to 9 obtained their deeree.s during the life-time of Hariliar Pat, but 
did not during his life-time take any step iu execution of those 
decrees. The defendant ISTo. 10, in the life-time of Harihar Pat, 
obtained a decree, and also in execution of that decree attached 
the same garden which was attached and sold in execution of the 
plaintiffs’ decree. So that as regards the defendants, except the 
efendant No. 10, all are iu the position of persons' obtaining 
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decrees against a member of a joint Hindu family, now deceased, 
and who, during his life-time, had taken no steps to attach, in 
execution of their decrees, his undivided share in the joint family 
property. The position of the creditors in these circumstances 
is correctly stated by Mr. Mayne in his book on « Hindu Law ” 
(6 ed., p. 417), in the following passage : — “ The result is that 
if the deceased debtor is an ordinary co-parcener, who has left 
neither separate nor self-acquired property, the creditor, who has 
not attached his share before his death, is absolutely without a 
remedy.” The principle is explained in the judgment of their 
Lordships of the Privy Council in Suraj Bunsi Koer v. Sheo 
PTashad Singh (1). It is this, that in the absence of any attach- 
ment the undivided share of the judgment-debtor passes on his 
death to his co-parcener& by survivorship, and thenceforth there 
is nothing which can be regarded as assets of the judgment-debtor 
in the hands of his legal representatives against which execution 
could be enforced. The creditor’s loss of remedy, in other words, 
is the necessary result of the principle of survivorship, as distin- 
guished from succession, applicable under the Hindu Law to a 
joint Hindu family. For this purpose there appears to me to be 
no distinction in principle between those of the defendants res- 
pondents who obtained decrees during Harihar Dat’s life-time, 
which they took no steps to enforce, and those who did not 
obtain their decrees until after his death. The mere obtaining 
of a decree would create no charge such as would defeat the 
operation of the principle of survivorship in the manner which I 
have described. On the other band, the plaintiffs, who had dur- 
ing the life-time of Harihar Dat not only obtained a decree 
against him, but had, in execution of it, attached his undivided 
share in the joint family property, stand in a different position, 
the nature of which is explained at page 109 of the report of the 
judgment of the Privy Council in Suraj Bunsi Koer’s case. 
Their Lordships there say !—« They think that, at the time of 
Adit Sahai’s death, the execution proceedings under which the 
manza had been attached and ordered to be sold had gdae so fat 
as to constitute, in favour of the judgment-creditor, a valid charge 
upon the land, to the extent of Adit Sahai’s undivided share and 
^ (1) (1878-79) lb B., 6 L A, 88 } at pp, 108 and 109. 
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interest therein^ wbich could not be defeated by his death before 
the actnal sale/^ Now it is quite clear, I think, that the Privy 
Council in recognising the charge which they thus describe, did 
not intend in the smallest degree to derogate from the status of 
the oo-parceners or the nature of the joint property in a joint 
Hindu family, or to suggest that a mere attachment of an 
undivided share had the effect of destroying either the co-par- 
cenary bond or the character of th^^ joint family property. That 
I think is clearly shown both by the judgment in $uraj Bunsi 
Kmr^s case and by a passage at page 255 of the report of the 
judgment in the case of Deendyal Lai v. Jugdeep Narain 
Singh (1) where their Lordships say : — It seems to their 
Lordships that the same principle may and ought to be applied 
to sharers in a joint and undivided Hindu estate; and that it 
may be so applied without unduly interfering with the peculiar 
status and rights of the oo-parceners in such an estate, if the right of 
the purchaser at the execution sale be limited to that of compelling 
the partition, which his debtor might have compelled, had he been 
so minded, before the alienation of his share took place. In 
other words, the recognition of the charge is not inconsistent with 
the recognition of the continuance of the family union. All 
that is implied is that the ordinary operation of survivorship is 
prevented in favour of the attaching creditor to the limited extent 
stated. That survivorship takes place subject only to the right 
which the attaching creditor has acquired of selling to a purchaser 
the judgment-debtor’s undivided share, that is, strictly speaking 
the right which the judgment-debtor might himself have exercised 
of compelling a partition of the joint family property. Now that 
being my view, it would follow that the plaintiffs alone are 
entitled to the proceeds of the sale of this property, and that the 
other defendants, except the defendant No. 10, are not entitled to 
share* Bui against this conclnsion the terms of the first paragraph 
of section 295 of the Code have been relied on. It has been 
contended on behalf of the defendants that, having legard to 
those terms, the attachment made by the plaintiffs enured for the 
benefit of all persons holding decrees for money against the same 
judgment-debtor, and who complied with the conditions specified 
(1) (ia72r)i^.B.,4i.A.,a47. 
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in the section. That is to say, that, provided the defendants have 
prior to the realization applied to the Court holding the assets 
for execution of dccrfes for money agunst the same judgment- 
debtor, and have not obtained satisfaction thereof, they are, with- 
out any attachment of their own, entitled to share rateably with 
the plaintiffs in the proceeds of the sale, although in the absence 
of the plaintiff’s attachment they could not themselves, after the 
judgnaent-debtor’s death, have enforced exeontiou ag.ainat this 
property. That argument is to some extent frvoured by the 
language of section 295, but I think it is clear that that section 
cannot be read absolutely literally. If it were to be read literally, 
without any regard to its real object and policy, the result vvoidd 
be an absurdity, be/^ause the only condition expressly required is 
the existence of application^ for execution made by the persons 
specified prior to realization, irrespective altogether of the result 
of such applications or any objections to them, however well 
founded. But it has been held, and it could not otherwise have 
been held, that an application for execution wliieh was barred 
by limitation, or an application winch h.ad for .any reason 
been rejected, would not entitle the applicant to share rateably 
under section 295 ; and therefore it i« clear that one must give the 
section a common sense consti uolion, and see what sort of case it 
really provides for. Now the object of the section is two-fold 
The first object is to prevent unneces'-ary multiplicity of execu- 
tion proceedings, to obvirte, in a case where there are many 
decree-holders, each competent to execute his decree by attachment 
and sale of a particular property, the necessity of each and every 
one separately attaching and separately selling tiiat property. 
The other object is to secure an equitable administration of the 
property by placing all tiie decree-holders in the position I have 
described upon the same footing, and making^he pro^^ 
rateably divisible among them, instead of allowing one to exclude 
all the others merely because he happened to be the first who had 
attached and sold the property. Now if those were the objects 
of the section, it was not designed to enlarge in any way the 
rights of decTM-holders or place at their disposal the proceeds of 
projie y which they could not have themselves attadied. It 
entitles to^ share in the proceeds oalj’ those decrbe-holders tpljo 
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could liavo themselves attaclied and sold the property* It was 
not means to enable a decree-holder to indirectly get the benefits 
of an e^^ccution which he could not himself have enforced 
duootly. Where the decice-holders are persons who could ha’^e 
ilicmbelv^ attached and sold the property then, bat only then, 
f think, the attachment and sale by one are coirectly described 

enuiiiig for the benefit of all* I think that this view of the 
Sfction is supported by the decision of the Bombay High Couit in 
MnaiUal Vended, v* Lakha (1) Although in that case the prm» 
iij>le was not expressly laid down, I think the decision essentially 
depends upon the piiiiuiple that a man i& not to be allowed under 
section 296 to share In the proceeds of an execution sale of 
acloperty where he could not lawfully have himself had that 
property taken in attachment and sale of his own decree* Against 
this view Pandit Sundar Ltd, who appears for the rebpoudants 
Nos. 1, 2 and 6, lelicd on the decision of the Bombay High Court 
in Eiluljt Waidm v. Govind Ramjl (2). It was held 

by Mr Justice Teiang in that case that certain decree-holders 
w^ho attached piupeity after its a&signmciit bj a judgment-debtor 
pending and ^ub*jec£ to a pievious aituchoient Ly other ci editors, 
were pefbous having claiuis enforceable under that piior attauh® 
menl with in the meaning of acetion 270 of the Code, LecaUbO they 
iuuld have applied under section 295 for a share of the ass^cti 
icalued by sale under the prior atiichment, and that the a^bigu*- 
ment wa -2 void agwnst them as wc41 as agaliiii»i the first atiauniiig 
creditor. Paiidic Sundai* Lai argues that in that ease the bubbc* 
quent decioe^liolilefa, who <ould not themseivos have atkiLhod 
and sold the piopcidy after the assignment, were never thelosis 
enabled by the prior attachment to come in under seotion 
296 liud feliare in the proceeds, l^ow it h not necob»ary tc 
de( ide wdiether we should agree with all the ob-'ct\ations of Mr. 
Justice Telang in that case, though 1 may say tli.t hib iudgment 
is in apparent conflict in many re^'peots with that of this Court 
in Uwngthdhn v. Mimshah (S). But the distinction in principle 
between the Bombay case and the present appearb to be this s in 
that case the subbequent decree-holders could not only have 

(li Cl^bO) I. L E , 4 Bom , 42^ ^ 2 ) 11891) T L. E., 10 Bern., Ob 

^ ^ (3) (1895)1 b 
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applied under section 295 of the Code for a share ©f the proceeds 
of the sale, but they were themselves in a position to proceed 
against the property by an attachment of their own. They 
were in a position to do so notwithstanding the assignment, 
because the assignment was held to be void as against them. It 
Was void, that is to say, not only against the attaching creditor, 

- but against all creditors. But the difficulty in the way of the 
defe idants in this case is that, according to the doctrine laid down 
by the Privy Council in Bunsi Koer^i^ case, the operation 

of stirvivorship is defeated by an attachment only in favour of 
the ittixdiing creditors, and not in favour of other creditors* 
That clearly appears from the passage which I have already read 
(at page 109 of the Report). The mere fact that these defendants 
had made applications for execution would not place them in 
the position of attaching creditors to whom the Privy Council 
exprcasly limit the charge of which they speak. It has also been 
contended by Mr. Malmiya^ who appeared for the defendants 
rcspondeiits Nos. 2, 3, 4, 6 and 9, that the effect of the attachment 
made by the plaintiffs was to make a separation of the undivided 
interest of the judgment-debtor, a separation which, though not 
amounting to a partition, was nevertheless sofficieut to make the 
share lose to some extent the character of joint family property, 
find Blake it available in the future for all creditors without their 
being liable to defeat by the principle of survivorship. For 
this contention no aiiihority was cited by the learned vakil, 
and it appeai'-s to me to have no legal justification, but on the 
contrary to be opposed to the principles laid down by the Privy 
Coiiuoil. The Judgment of the Bombay High Court in Qwdiip>- 
gapa y, Nandagm fl) also strongly uppo'^ed to the learned 
vakil^s argumeuk The result of this view of the ease is that 
the defendnuts, other than t!ie defendant No« 10, are not, in my 
opinion, entitled to share in the proceeds of the property sold, 
and as regards them, I thiuk that the appeal should be allowed, 
the decree of the Court below set awdu, and the pkintiff's buit 
decreed with costs in botli Courts, 

As regards the defendant No. 10, it is admitted that so far 
m lUa garden, which be had attached, is ooncerued, he stands m 
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the same posilion as the plaintiffs, and as regards him therefore 
the appeal fails and must be dismissed with costs. 

Baxerii, J.— I have arrived at the same conclusion. If 
section 295 of the Code be read literally no doubt the plaintiff’s 
suit must fail. But having regard to the policy of that section, 
it is difficult to hold that the Legislature intended to enlarge by 
the provisions of that section the rights of a judgment-creditor. 
As has been pointed out by the learned Chief Justice, one of the 
objects of that section is to prevent multiplicity of procedure, 
and that scramble by several judgment-creditors which used 
to take place under the provisions of section 271 of Act VIII of 
1859. I agree in thinking that the section must be reasonably 
construed, and when it is so construed it is difficult to hold that 
under that section any judgment- creditors are entitled to a 
rateable division of the assets, who could not, if they had so 
chosen, have proceeded by execution against the property of the 
debtor by the sale of which the as sets were realized. I do not 
think this view militates against the ruling of the Bombay High 
Court in the ease of Sorahji Edulji Warden v. Oovind Mamji 
(1). In that case it was held that the judgment-creditors who 
claimed a rateable division of the assets were entitled to such 
division because the assignment by the judgment-debtor was void 
as against those creditors by reason of the provisions of section 
276. It is not necessary for us to consider the reasoning by 
which the learned Judge who decided that case came to the 
eoncliision that the assignment was void. But he certainly did 
not hold that a Judgment-creditor who could not have proceeded 
against the piroperty sold was entitled to a rateable share of the 
money realized by the sale of it if he applied under section 295 
of the Code. If this view is correct, the defendants, other than 
the defendant No. 10, were not entitled to share in the proceeds 
of the sale of the property which was sold in execution of the 
decree held by the plaintiffs. It is only because the plaintiffs had 
caused that property to be attached in the life-time of Harihar 
Dat that tliey could, according to the ruling of the Privy Council 
in S%mi Eoer^s case, defeat the right of those members of 
the Joint family to whom his interest in the joint family property 
(1) (1801) L h. B*, 16 Bom., 91. 
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lien on. attachments on the interesM of Harihar Dat during his 

■Appeal dismissed. 
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(Depend akts).# 
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had purchased ooe-half of the mortgaged property at a sale in 
execution of a simple money decree held by him. The defend- 
ants second party pleaded, inter alia^ that section 276 of the 
Code of Civil Procedure was a bar to the plaintiff^s claim, inas- 
much as at the date of the execution of the mortgage in suit, 
the property was under attachment in execution of the decree 
held by their predecessor in title. The attachment relied on 
by the defendants second party was made in 1883, No sale 
took place thereunder, and the proceedings appear to have been 
dropped, though no evidence was placed upon the record to 
show precisely in what way they terminated. A fresh attach- 
ment was, however, taken out in 1887, and it was under this 
attachment that the property was sold. 

The Court of first instance (Munsif of Koil) considered that 
section 276 of the Code of Civil Procedure applied to the facts as 
stated, and dismissed the suit. An appeal filed by the plaintiff 
was dismissed by the lower appellate Court (District Judge of 
Aligarh). The plaintiff thereupon appealed to the High Court. 

Munshi Gobind Prasad^ for the appellant. 

Mr. S- S* Bingh and Pandit IfoU Laly for the respondents. 

Blaie and Aikman, JJ. — This was a ^uit brought by one 
Kisben Lai for enforcement of a mortgage lien. It has been 
found by the Court below that the mortgage was void under the 
provisions of section 276 of the Code of Civil Procedure. The 
Court below finds that there was, at the date of the mortgage, a 
subsisting attachment. That finding we conceive to be erroneous. 
There had. indeed been a^rior attachment in 1883 in the execu- 
tion proceedings. Proceedings in relation to that matter had been 
struck off some considerable time before the mortgage was made. 
Inde^^d the defendant’s ancestor, under the money-decree in the suit 
in which the attachment had been made had gone far to confirm 
Kishen Lai’s position by himself applying in 1887 for an attach- 
ment in execution of the same decree. If there was a subsisting 
attachment, such an application was wholly superfluous. If there 
was no attachment, the mortgage was a good mortgage, We 
have the Privy CotiuoiPs authority in the case of Puddomonm 
J)o$$e$ V. Mu^thoora Math Ohowdhry (1) for the proposition 
(1) (1873) 12 B X*. B., 4XK 
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■Appeal decreed and cause remanded. 
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favour of Bishan Prasad and others. On this mortgage the mort- 1900 
gagoes obtained a decree in 1891, and in execution thereof had the 
property mortgiged advertised for sale. Gobardban Eai accord- 
ingly brought the present suit asking for a declaration that one- Bishan 
third of the mortgaged property which had been purchased by I'kasad. 
him as aforesaid was not affected by the decree obtained by Bishan 
Prasad and others. 

The Court of first instance (Subordinate Judge of Ghazipur) 
dismissed the suit, holding that it was barred by reason of section 
244 of the Code of Civil Procedure, the plaintiff being, within the 
meaning of that section, a representative of the judgment-debtor. 

The plaintiff appealed, but the lower appellate Court (District 
Judge of Ghazipur) agreed with the Court of first instance 
and dismissed the appeal. In the appellate Court it was orally 
suggested that, even if the suit did not lie, the plaint should not 
have been dismissed, but should have been treated as an applica- 
tion under section 244. As to that the District Judge remarked 
The cases quoted 'in support of the above contention) do 
in my opinion, apply, because, in those proceedings the suits 
were decreed in the first instance, and the High Court merely 
held that the discretion had been properly exercised. That is 
very different matter from reversing a decree of dismissal on 
plea impugning the exercise of a discretion and not mentioned 
in the memorandum of appeal. I do not think that I ought to 
enter into such a plea,'' The plaintiff appealed to the High 
Court. 

Baba Jogindm Math GhatMri, Pandit Madan Mohan 
Malaviya and Mitnshi Gohind Prasad^ for the appellant. 

Mr. Ahdul Majid^ for the respondents. 

Blaib and Aikmak, JJ,— T\^o pleas, and two only, are raised 
in this appeal. The first is, that the plaintiff is not the represen- 
tative of the judgment-debtor within the meaning of section 
244 of the Code of Civil Procedure, There are decisions of this 
Court, by which we are bound, that an auction-purchaser at a sale 
held in execution of a decree is not a representative within the 
meaning of section 244, It has also been held by this and other 
Courts that a private purchaser is such a representative. The 
plaiutiff in this suit occupies what may be called an in%rmediate 
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1900 position. He has purchased under a private arrangement made in 
^babdhah of the leave given by an executing Court under the 

Bax provisions of section 305 of the Code of Civil Procedure. The 
BtsHAK Court in such a case must have granted a certificate authorising 
Pbasad. judgment-debtor to sell. The money produced by such sale 

must have been paid into Court. The sale must have become 
absolute by virtue of confirmation by the Court. But the con- 
tract of sale and its precise terms must have been arrived at by 
agreement and by the consent of the parties. The property in 
that way would pass fi-om the vendor to the vendee without 
any intermediary between their proprietary rights. How it seems 
to ns that such a sale partakes more of the nature of an ordinary 
private sale by a judgment-debtor to a purchaser than of a sale 
by a Court at an auction held in execution of a decree. If there 
were no other reasons, we should still feel ourselves bound by the 
dAcbd of the Privy Council that enjoin upon the Courts the widest 
possible interpretation of section 244, a section expressly framed 
to prevent multiplicity of suits. We therefore, there being no 
decision upon the question, hold that a purchaser from a voluntary 
seller, who has sold with the consent and authority of the Court 
under section 805, is a representative of the judgment-debtor 
within the meaning of section 244, clau=e (c). That is our answer 
to the first question raised in the grounds of appeal. 

The second plea is, that if the appellant was a representative 
of the judgment-debtor, the plaint should have been treated as an 
application under section 244, and that the Court was wrong in 
dismissing the suit. We have asked in vain, as far as any satis- 
factory answer is concerned, by what authority we can now 
reverse the decision of the Court below. We are not authorised 
by law to correct every error, to do right at large, but only to 
reverse those decisions which are open to objection under one or 
other of the three clauses of section 684 of the Code of Civil 
Procedure. It is not contended that any of those clauses applies 
unless it be the first, and we find it impossible to say that (he 
decision was contrary to any specified law or usage having the 
force of law. Undoubtedly upon the rulings of this and other 
Courts, the Court of first instance could in its discretion have 
treated the plaint as an application and allowed the proceeding! 
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out his agreement, and had, on the contrary, completed a lease of 
the said property in favour of Nazir Ahmad and others fora 
term of two years, the said lessees being aware of the existence 
of the agreement with the plaintiff to lease to him. The plaintiff 
accordingly asked that the lease given to Nazir Ahmad and others 
might be set aside, and that Sarjii Prasad Singh might be directed 
to execute a lease in favour of the plaintiff according to the terms 
stated by him. 

The Court of first instance (Subordinate Judge of Azamgarh) 
found that the lessees had, as a fact, no knowledge of the agree* 
ment to lease to the plaintiff, and gave the plaintiff a decree 
against Sarju Pra^^ad Singh for the execution of a lease in favour 
of the plaintiff after the expiry of the term of Nazir Ahmad^s 
ease. On appeal the lower appellate Court (District Judge of 
Azamgarh) upheld that decree. The defendant Sarju Prasad 
Singh accordingly appealed to the High Court. 

Messrs, W, K. PoHer and J2. Maleomson, for the appellant. 

Mr. Aldul Baoof (for whom Maiilvi Muhammad Ishaq)^ for 
the respondent. 

Blaib and Aihman, JJ. — The plaintiff complained that 
defendant No. 1, having promised to execute to him a lease for 
16 years, after that promise rendered himself unable to fulfil it 
by granting to other persons, the second class of defendants, a 
lease for two years. The plaintiff, alleging the defendants second 
party had taken their lease with notice of his claim, asked for 
specific performance of his contract with defendant No. 1 and the 
avoidance of the interest which, upon his own showing, subse* 
quently accrued to the second set of defendants, who stood in 
his way. The Court below found that the defendants second 
party had no notice of his interest, and had taken their lease in 
good faith. Upon that finding the Court below maintained 
the rights of the second party of defendants to a two years^ lease 
and decreed that at the termination of that period the plaintiff 
should obtain a leas© from the first defendant for the period and 
on the terms originally agreed npon. It is that decree which is 
impeached in this appeal. It seems to us that the case is on© 
within ^th© meaning, if not within the words, lof section 18 of 
Act No, I of 1877, and it is also consistent with the inline of 
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the Eoglisii Ooiiris that when a party enters into a contract with- 
out power to perform that contract, and subsequently acquires 
power to perform the contract, he is bound to do so. In this 
case the defendant No i by his own action rendered himself 
temporarily unable to perform the contract. Certainly his posi- 
tion, in our opinion, oxn be in no sense better than that of a 
person who laboured under the same disability before lie entered 
into the contract In the absence of authority to the contrary, 
and holding a btrong opinion that the decree of the lower 
appellate Court is sound upon the principles of equity and justice, 
we dismiss this appeal with costs. 

Appeal diemiemd. 
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EAM PIARI (DErBjmAHi?) o. KALLCT and ornsES (P2iAiKriErs).=*^ December 6, 

Chml Froeedure Cadet sections 584, 568 — Apjpeal-^ Admission of additional — 
evidence in appeal — Discretion of Court, 

The refusal by an appellate Court to exeicise the discretion vested in it by 
section 668 of the Code of Civil Procedure with respect to the admission of 
additional evidence would be an error or defect in procedure withm the meaning 
of section 584 of the Code, beoiuse section 568 distinctly implies that discie- 
tlon must be exercised. But a refusal in the exeicise of discretion to idmit 
additional evidence is undoubtedly not such an error or defect. 

This was an appeal under section 10 of the Letters Patent, 

1§66, from the following judgment of a Judge of the Court bitting 
bingly, 

^^The sole ground taken in the memorandum of appeal in 
thib case is that the lower appellate Court was wrong in refusing 
to admit; additional documentary evidence, which was tendered 
at the hearing of the appeal. In my opinion such ground 
doCb not fall within any of the grounds set forth in section 
584 of the Code of Civil Procedure. It is a matter in the 
discretion of the appellate Court to admit additional evidence. 

If it refuses to exercise that discretion, I do not think that such 
refusal is a substantial error or defect in procedure. It was held 
in the case of Beckwith v. Kisto Jeebun Buokshee (1) which was 
followed in Gclam Mukdaom v. Mmsammat ffafeezoomssa (2) 

Appeal Ho. W of 1000 under ceetton 10 of the Letters Patent. 

(1) (186S) Marshall, p. 278. (2) (1867) 7 W. E., Q, E., 480. 
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aclclirioiial evidence^ and there is nothing in the section which in 
any case require^ a Court to allow such evidence to be produced. 
The oases refened to by the learned Judge in his judgment do 
not go any further than the view which I have just explained. 
Thereforej what I have to see here is. whether the lower appel- 
late Courts in refusing to admit additional evidence, exercised the 
discretion which it was bound to exercise under section 568; and 
if it did, then I quite agree that we cannot in second appeal go 
on to consider whether the refusal was erroneous. Now the 
application under section 568 was made under tliese circum- 
stances. The appellant was defendant in a suit for redemption of 
a mortgage, and had in the first Court contested the suit upon the 
footing that her deceased husband was the mortgag'^e of the pro- 
perty, and that there was a subsisting mortgage. Her memoran- 
dum of appeal to the lower appellate Court proceeded upon the 
same viewL Before the hearing of the appeal she presented the 
application under section 568, and the documents for which she 
sought admission were, she said, documents showing that there had 
been an actual sale of the property to her husband, who, at the 
time of his death, consequently held not merely mortgagee rights 
but absolute proprietary lights in the property, so that there was 
no mortgage which the plaintiffs were entitled to redeem. The 
lower appellate Court in its order rejecting that application set 
forth as its reason that neither in the pleadings nor ia the memo- 
randum of appeal was there any suggestion as to the sale now’* 
set up by the appellant; that the doomnents i«i question appeared 
to have been in existence at the time of the trial of the suit in the 
Court below; and that, in the opinion of the Court, the nppellant 
had all along been aware of their existence. It appears that the 
principal document tendered was a copy produced from the 
Eegistrar^s office. The application was silent as to the original 
of that copy, and wa® also silent as to when it was that the appel- 
lant first became aware of the existence of the document. FrimA 
fmie^ one would expect the original to have been in the possession 
of the appellant's hu'-band, and after his death in that of the appel- 
lant, Under time circumstances it seems to me that, whether 
rightly or wrongly, the lower appellate Court did exercise its 
discretion in considering the application under section 668^ and 
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The learned coiinsel who appears for the appellants does not 
contest the facts of the case. Ho contends that even upon those 
facts as proved no offence is established under section 402, inas- 
much as there is no evidence from which it can be inferred, either 
directly or iiidireofly, that the appellants, when arrested, were 
assembled for the purpose of committing dacoity. 

Now what are the facts ? The appellants were arrested at 11 
p. m* at night on the 26th of May, 1900. They were all of them 
heavily armed with guns and swords, and these guns and swords 
were concealed under their clothes ; none of them had any license 
to carry arms. A further fact, of which we are bound judicially 
to take notice, is that at that period the district of Agra was 
notorious as the scene of frequent and recent dacoities. Are the 
above facts, in the absence of any explanation given by the 
accused as to why they were assembled together at such a time 
and under such circumstances, sufficient to permit the inference 
being drawn that they were assembled for the purpose of commit- 
ting a dacoity ? The facts are certainly not inconsistent with the 
idea that a dacoity was about to be committed, and had there 
been evidence that at or obout that time and in that vicinity 
a dacoity had been committed, all th^^ facts above mentioned 
would have been relevant facts which would have gone far to 
establish a case of dacoity against the appellants. 

It cannot be denied that the assembly of these men, under 
the circumstances established by the evidence, was of a nature to 
excite su'^picion. 1 he object for which they had assembled and 
for^ which they were carrying guns aud swords concealed about 
their persons was a fact specially within their knowledge. The 
Crown alleged that the object for which they had assembled was 
the object of committing dacoity. If their object was an inno- 
cent or proper one, the explanation could have been given wifhout 
difficulty. In the absence of any explanation we think that the 
existence of an intention to commit dacoity has been proved by 
the evidence given of the conduct of the accused, and the cioum- 
stances under which they were arrested. From such conduct ann 
oirciimstances we are entitled to infer as so probable the existence 
of an intent to commit dacoity that a prudent man would act 
upon ttie supposition that such intention did exist. The burden 
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trees Within twelve years preceding the suit, and that the trees 
stood not lu the plaintiff’s holding as alleged by h.m, but on 
waste hnd, the property of the defendant. The Court of first 
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been out of possession of the trees twelve years prior to the suit 
that would have been sufficient to dispose of the claim, I have 
carefully studied the judgment, and I am unable to find in it any 
clear finding, or in fact any finding at all, on this issue. In order 
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to us to disposo of the appeal I woul 1 therefore refer the 


uiF Bi83sf following issue to the lower appellate Court for trial under the 

provisions of section 666 of the Code of Civil Procedure, namely, 
whether the plaintiff was in possession of the trees in suit at 
any time within twelve years prior to the 23rd of October, 1895, 
on which date this suit was instituted. In my opinion this issue 
should be tried upon the evidence already on the record. 

BaNEEJI, J. — I agree with my learned colleague that the 
Subordinate Judge was wrong in the view that in the case of trees 
existing on the holding of a tenant at fixed rates the presumption 
is that they belong to the landholder. As has been pointed out 
by my learned colleague, since a tenant at fixed rates has a trans- 
ferable right in respect of his holding, he has a similar right in 
respect of the trees which grow on the holding. The Subordinate 
Judge is clearly in error when lie says that unless such a tenant 
can prove that he planted the trees, or that he acquired a title by 
prescription, he cannot be deemed (o be the owner of the trees. 
Still, in order to entitle the plaintiff to a decree, he is bound to 
prove bis possession within twelve years of the suit. I should 
have taken the finding of the lower Court on the question of pos- 
session to be a finding that the plaintiff has not proved such pos- 
session. But as my learned colleague is of opinion that the finding 
is not very clear, I have no objection to the order proposed by him. 
The order of the Court is, that the issue mentioned in the judg- 
ment of my brother Aikman be referred to the Court below under 
section 566 of the Code for trial on the evidence already on the 
record. Oo return of the finding ten days will be allowed to 
either party for filing objections. 

Jsme referred under section 566 of the Gode of 

Oivil Procedure- 

On return being made that the plaintiffs had been in possession 
within twelve years, the appeal was allowed, the decree of the 
lower apFllaie Court set aside, and that of the first Court restored 
with costs.. 
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the guardian of a minor is fully ( ompetent to assert a right of 
pre-emption, and to refuse or aicopt an oifer of the share in pur- 
suance of such right, -md that the uu'ior would be bound by his 
guardian’s act if done in good faith and in his interest. Here the 
refusal of the guardian i- Ire itet as binding the minor in the 
same way and to the «arae ext( nt as an acceptance would do ; and 
if that is correct, we think it must be held th it an acquiescence 
in the sale, if in good faith, and in the minor’s interest, would 
stand upon the same footing as an e press reins.. 1 to accept the 
property in pursuance of the pre-emptive right. It has not been 
contended that here the guardian’s a'' was not clone in good faith, 
and in the niinor’« interest, and indeed the Court® below virtually 
find that the act ua- done in good faith, and expressly find that 
it was in his interest. The result is that thi^ appeal must be dis- 
missed with costs. 

Afpeal dismissed. 




1901 

10 . 


JBefore Sir Arthur Straehey, Kniyht, Chief JusHoe, and 
Mr. Ju^Hee Banerju 

KALYAN SING-II (DXiAiisjTis-F) v. RAHMU and akotithb (Deebtoants).*** 
Civil Procedure Code, sections Appeal'— Biejhf of appellant to 

withdraw liis appeal at aiy time before judgment* 

WheTe no objections under section 5G1 o£ tbo Code of Civil Procedure bavc 
been filed by the respondent, an appellant bis an absolute right to withdraw his 
appeal at any time before judgment,* but where such objections have been filed, 
the appellant, if he wishes to withdraw his appeal, must do so before the hear- 
ing of the appeal has commenced, Allah JBaJsli^h v* Wiamat Ali^l) and Jafar 
Susain v. Manjit Singh (2) leferred to. Venlcataramanaiya v. Kuppi (3) and 
Bhondi Jagannaih v. The Oolfeotor of Salt Revenue (4) distinguished. 

The facts of this case sufficiently appear from the judgment 
of the Chief Justice 

Babu Jogindro Nath Ghaudhri and Maulvi Ghulam Muj- 
taba, for the appellant. 

Munshi Oohul Prasad, for the respondents. 

Stbachey, C. J.— -The question is, whether an appellate Court 
is entitled, after the hearing of the appeal has been concluded, 

^ Second Appeal No. 6G6 of 1898, from a decree of L, 0. Evans, Esq., 
District Judge of Aligarh, dated the 21st 3 uly 18 *8, confirming a decree of 
MauM Muhammad Shal, Munsif of Noil, dated the 1st November 1897. 

(1) Weehly Notes, 1892, p. 58. (3) (1867) 3 Mad , H 0. Eop., 302* 

(2) ( 1895 ) I L. 1., 17 A 14 518. (4) (1884) L L, R., 9 Bom., 28. 
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but before judgment^ to refuse to allow the appellant to with- 
draw bis appeal; the first Courts decree having been wholly in 
favour of the respondents, and there being consequently no ob- 
jections filed by the respondents under section 561 of the Code of 
Civil Procedure. The appellant here brought thits suit, in which 
he claimed; first, to eject the defendants from a house which he 
alleged that they occupied dS his icLantS; and of which they had 
denied his title as lanllord; and secondly, the demolition of a 
wall built by the defendants on Ian 1 near the house which the 
plaintiff alleged belonged to him. The defence was that both 
the house and the land on which the wall wis built; belonged 
absolutely to the defendants and not uo the plaintiff. The Court 
of first instance in its judgment decided the questions of title in 
the plaintiff’s favour on both points, but dismissed the suit, the 
main ground being, as regards the house, that the plaintiff had not 
served notice to (juit on tlie defendant's in accordance with section 
106 of the Transfer of Property Act, 1882; and as regards the 
wall, that though built on land belonging to plaintiff, it was 
merely built in tine place of an old Icacheha wall that had for a long 
time stood on the land. The decB e of the first Court wholly dis- 
missed the plaintiff^s suit. Against that deciee the plaintiff ap- 
pealed to the Court of the District Judge. No objections to the 
decree were filed by the defendants under section 661 of the 
Code. As the decree was wholly in their favour, they could not 
have filed such objections, any more than they could have 
brought a cross-appeal against the decree. They were, under the 
first part of section 561, entitled to support the decree of the first 
Court upon any ground decided against them in the Court below; 
that is, tliey were entitled to contend, and the judgment now 
under appeal shows that they did contend, that the first Court 
ought to have decided the questions of title in their favour and to 
have ilismissed the suit on that ground. After the argument on 
the appeal had been coindudod, but before judgment had been 
delivered, the appellant presented an application which was 
somewhat ambignoitdy worded, but which the Judge took to 
bean application for pormissicn to withdraw the appeal. The 
application was expressly described as one under section STS read 
with section 682 of the Code. Jn it the appellant did ^ot ask the 
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*1901 Court to giant him permission to bring a fresh suit or a fresh 

iKAJDTAN appeal* Its prayer was that the appeal might be dismissed j but, 

SiKOH having regard to the context, I think that the learned Judge was 
Eamhc. clearly right in his view that what the appellant wanted was to 
withdraw the appeal. No doubt he wanted to do so because he 
was afraid that the Judge was going to dismiss the suit, not upon 
the first Court’s grounds, but upon the questions of title, and he 
did not want to have the suit dismissed in a manner which would 
operate as res judicata upon those questions. The learned 
Judge, however, refused to allow the appeal to be withdrawn. 
He gave judgment dismissing the appeal and the suit on the 
ground that the plaintiff had failed to establish his title to either 
the house or the land occupied by the wall, and that the defend- 
ants had acquired a title by twelve years’ adverse possession. 
He gave his reasons for refusing to allow the appeal to be with- 
drawn as follows “ I may add that appellant has filed an appli- 
cation after arguments were heard, asking for leave to with.iraw 
his appeal. This cannot be allowed against the wish of the res- 
pondents, as the application has obviously been made in order to 
prevent a decision of the title against the appellant. 'J’he appel- 
late Court, after an appeal has been heard, is seised of the case, 
including the respondent’s objections, and the appeal cannot be 
withdrawn so as to prevent these objections being heard and 
^termined. I refer to the cases of Venhataramanaiya v. 
Aitppi (1) and Dhondi Jagannath v. The Collector of Balt 
Revenue (2).” The plaintiff now appeals against the dismissal 
ot his suit by the lower appellate Court, on the ground that the 
learned Judge ought to have allowed him to withdraw the appeal 
and ought not to have passed a decree dismissing it. In the first 
place, I think that no application for leave to withdraw the 
appeal was necessary. Subject to a qualification which I shall 
mention pre^ntly, think that an appellant has an absolute ’ 

ri t before the decision, 

-that a plaintiff has an absolute right to withdraw his suit with- 

T held in the case of Allah 

“ s V. iamaf AH (3). An appellant has a similar right to 

<lj (186?) 8 Mad., H. C, Sap., 303. (2) (18S4\'I L E 9 Eon, s>« 

• (8) Weakly Jfotea.,18y p. 63. ' ^ 
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withdraw his appeal That is only common sense. Wh> should 
a Court compel an unwilling plaintiff or an unwilling appellanii to " 
proceed with the suit or appeal ? If no permission is given to him 
to sue again he cannot do so^ and the result in the case of an 
appeal is that the decree of the first Court remains, and matters 
are just as if 110 appeal had been preferred at all. Section p3 
of the Code requires the permission of the Court, not for the with- 
drawal but for the biioging of a fresh suit or appeal, and para- 
graph 2 shows that a suit or appeal may be withdrawn without 
permission, the result being that in that case a fresh suit or appeal 
in the same matter cannot be brought. Therefore I think that the 
Judge ought to have treated the appellani^-» application, not as an 
application for permission to withdraw the appeal, but as an 
intimation of withdrawal, and should not have proceeded to decide 
the appeal The oaseb referred toby the learned Judge deal with 
a very different state of tilings. In each of them the first Court’s 
decree, instead of, as here, being wholly in favour of the respondent, 
was in part against him, and the respond eut had taken objections 
under section 561, or under the corresponding section 348 of the 
Code of 1869. The cases show that where a respondent has under 
section 661 taken objections to the first Court’s decree, which he 
could have taken by \say of appeal against a decree partly against 
him, then, if the hearing hjs begun, the appellant cannot with- 
draw the appeal so a& to prevent the re'-pondent’s cross-ohjectiotis 
being heard, though he could have done so at unj time before 
the hearing began* The coses <iro colle'^ted in Jafar Husain v« 
Manjit Singh (1). The reason is that cross-objections under 
section 661 are in the natiii*e of an appeal — a remedy which a res- 
pondent has against a decree which is partly unfavourable to him, 
and although they so far diflir from a cross-appeal that they depend 
ou the hearing of the appeal, and cannot be heard if the appeal 
is cot he ttd, yet if the hearing has commenced, the Court becomes 
seised of the cross-ob]ections, and the respondent cannot then be 
deprived of his remedy because the appellant chooaes to abandon 
his. But in no ca^e has it been held that where, the decree being 
wholly in the respondent’s favour, he could neither appeal nor file 
objections under section 561, the appellant cannot exercise his 
f (1) {Wm) I. Ii. B., 17 AH., 518. 
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right to object at the hearing of the appeal to that part of the igoi 
decree -nithout filing a separate appeal The learned Judge seems 
to think that both these oases ire of an analogous character. In Sin&h 

the case of the deci'ce of the fir&t Court being partially adverse to Rahmu. 

the respondent, the section allows him the right to take objections to 
that part of the deciee, and when he has done so and the appeal has 
proceeded to hcaiing, the Court, being seised of the objections, is 
bound to decide them, although Itie appellant may have withdrawn 
from the appeal , but where the respondent has preferred no objec- 
tions under the second paragraph of the section, the Court cannot 
refuse to allow the appellant to withdraw the appeal because the 
result may be that the respondent will not be able to challenge 
the findings of the Court below which are adverse to him. As 
has been pointed out by the learned Chief Justice, the respondent 
does not suffer, and is not prejudiced m anj way, by the with- 
drawal. He could have supported the decree upon grounds other 
than those on which the decree was parsed. But when the appel- 
lant withdraws the appeal the decree remains as it is, that is, as a 
d(oiee ill favour of the respondent, and the lespoudont has no 
occasion to sujiport it upon any grounds other than those on 
which tlu Court ot fir-,t instance passed it. That being so, the 
learned Judge was wrong in proceeding to hear the appeil and in 
deciding it on the merits. I agree in the order proposed. 

Appeal decreed. 


Mefore Mr tTmiice A%hman, 1901 

T. H. bMITH (JijBaMENT«MBTOB) THE ALLAHABAD BAHK, Lb. \ 1 . 

(Deceeb hoebeb) ^ — 

^ €imt J^roeedure Vode, ucUon of decree--- AiiaeJmeni of mon^ 

payable io an. amUomer by purckaAC»& of yoods 6old by hvm at amt%on. 

Meld that money payable to an anetioneei by ptirebasers of goods entrust- 
ed to bim for anetion could not be attached by the cieditors of the auctioneer 
eaccept as to such an amount as the fudgment-debtor bad a disposing power 
over which be could exercise foi bis own benefit ; and further, that if such 
maney was attached the auctioneer was a proper person to raise the objection 
that it was not attachable under section 260 of the Code of Civil Procedure- 
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The facts of this case sufficiently appear from the judgment 
of the Court. 

Mr. R. K. Sorahji, for the appellant. 

Munshi Jang Bahadur Lai, for the respondent. 

Aikman’, J. — This appeal arises out of proceedings in execu- 
tion of a decree obtained by the Allahabad Bank, Limited, 
against the appellant, T. H. Smith. From the facts stated in the 
judgment of the lower Court it appears that the judgment debtor 
is an auctioneer, to whom the public send articles for sale by auc- 
tion, and that the respondent, the Allahabad Bank, has attached 
in the hands of the purchasers of certain articles sold by Mr. Smith 
as auctioneer, the amounts these purchasers bid at auction, but 
which they had not on the date of attachment paid to the auc- 
tioneer. The judgment-debtor objected to the attachment on the 
ground that the money was the proceeds of the sale of articles 
which did not belong to him. The lower Court on the above 
facts expressed an opinion that the money belonged to Mr. Smith, 
and further that he had no right to object to its attachment. It 
consequently ‘disallowed the objection which had been raised by 
the judgment-debtor. Against this order the judgment-debtor 
appeals. In my opinion the view taken by the lower Court is 
wong. It is clear from the words of the first paragraph of sec- 
tion 266 of the Code of Civil Procedure, that it is money over 
which the judgment-debtor has a disposing power which he may 
exercise for his own benefit which is liable to attachment. Wow 
in this case it appears to me that the money in question was not 
money over the whole of which the judgment-debtor had such a 
disposing power. An auctioneer is entitled to a certain commis- 
sion on the price of articles sold by him, which belonged to the 
persons who sent the things to him for auction. It may also bo 
that some of the articles sold may have been Mr. Smith’s own 
property. Over the commission in one case and the price of the 
articles in the latter case Mr. Smith had a disposing power which 
he could exercise for his own benefit. With regard to the objec- 
tion that Mr. Smith had no right to object to the attachment, I 
am of opinion that it is without force. I see nothing t<5 prevent 
a judpnent-debtor contending that he is the trustee or bailee of 
certain property, and that ths-efore it is not liable to attachment 
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under the provisions of section 266. Taking the above view of 1901 
the case, I allow the appeal, and, setting aside the order of the ^ 3 
lower Court, remand the case to tliat Court, in order that it may v. 
determine over what portion of the money attached the judgment- AmIILad 
debtor had a disposing power which he could exercise for his Lb. 

own benefit. Costs here and in the lower Court will abide the 
result. 

Appeal decreed and cause remanded 


PRIVY COUNCIL. 


HO0GE& AND ANOTHAit (Demndants) ®. THE DELHI and LONDON 
BANK, LIMITED (Plaintibf). 

On .ippual fiom tUo Court of the Judicial Commissioner of Oudh 
PnncipaJ and iWety—Act No. IX of 1873 ( Indian Gonfraet AatJ, motion 

135 — bfipulatitn agaimt dneharge of '.nrety hg timeheing given io the 

debtor — Farda-nastun ioomen as a ela6s protected^ 

Tlie fii st of the two appelLiiits represented the estate of a deceased surety 
for the repiyrnont by the bouowei of money lent on his bond by the respon- 
dent bank. The second wxs another surety. Both had agreed that, though in 
relation to the piincipal debtor they were to be regirded as sureties only, **they 
were, upon default by biiu to be in the position of debtois to the bink for the 
amount secured, and thus not to be discharged from liability in consequence of 
any dealings between the bank and the principal debtor, whereby in the absence 
of this stipulation they would have been exonoiated. 

Default was made by the principal, and time was allowed to him, by 
arrangement between him and the hank. 

Meld» upon the constiuction of the contract, thit the sureties were liable 
as principals upon the debtor’s default, and that the giving time did not 
cause their release from liability for the debt to the bank. 

The deceased surety, by birth a Kashmiri, had been, and was found by both 
Courts below to have been, intelligent and quite competent to manage business 
affairs, and to have executed of her own volition. Neither of the sureties could 
avoid liability in the absence of proof of misrepresentation, or undue influence, 
and no evidence was given of these. 

A woman who is not a piidi-mshin cannot be regarded as under the same 
protection of law that regulates the making of contracts by women of that class 
Where it is alleged that a woman, not of tint class, is wanting in sufficient 
capacity for business, tlut fact must be proved in order to show that those who 
have contracted with her, in good faith, as an ordinary person, were legally 
bound to take special precautions. 

:prei^mtt JUorda MoBEOTOis,^ONA0atBN and Linbley, Bib liioHARD 

Couch and Sir Hrnrx DisVihiiIrbs. 
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Appeal from a decree (4th February i898) of the Court of 
the Judicial Commissioner, reversing a decree (14th April 1896) 
of the Additional Civil Judge of Lucknow. 

In this suit the respondent bank sued for the principal and 
interest secured by a bond of the 29th January 1886, executed by 
Colonel Oldham, who made no defence, for the repayment of 
money lent to him by the bank. He had agreed to make repay- 
ment by monthly instalments, default in one making the whole to 
become due; and the sureties agreed that they were to become on 
any default principal debtors to the bank, dealings between whom 
and the borrower were not to have the effect of discharging them. 
The sureties were Mrs. Katherine Hodges, mother of Colonel 
Oldham’s wife, and Lieutenant Craster. 

So much of the deed as is material to the main question, and 
all the tacts of the case appear in their Lordships’ judgment. 

Default was made in the following month of September. 
Colonel Oldham’s wife, who was also a defendant, and who 
also made no defence, charged her separate interest in certain 
property settled upon her, obtaining time thereby for her hus- 
band by arrangements with the bank. Katherine Hodges died 
in 1886, and was represented by E. N. Hodges, her executor. 

This suit was brought on tlie 2ud May 1889 against the four 
persons abovenamed, with a fifth, who was discharged on a preli- 
minary matter. The plaint, not having been verified in due manner 
was rejected at first ; and this matter having been appealed (1), the 
suit was not heard on the merits until 1896. Eobert N. Hodges 
with Craster, defended the suit. Their defences were not identical! 
Ihey raised the questions which were decided on the present appeal 
J he first, common to both, was, whether or not the sureties had 
been released from their liability by the fact that time had been 

fir t ^ Upon this the Courts 

* w lad ihffered. The Court of first instance had been of 
opinion that they had been released. The appellate Court held 
they had not been exonerated, in consequence of there having 

reJb preventing thi? 

(1603) IMlCaiceo, 
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The first appellant, Hodges, raised a question in reference to 
the liability of the estate of Katherine Hodges: — Whether she 
would have been entitled to be relieved from her contract on the 
ground of her having been a person under the same conditions as 
a parda-nashin, and therefore to be regarded as entitled to have 
had explanations made to her before entering into the contract j 
no such precautions having been taken ; and whether her estate 
could be held bound by a contract which, as it was alleged, she 
was incompetent to enter into, having led a secluded life. Cras- 
ters’ defence was that he had been misled as to the nature of his 
liability on the contract with reference to dealings between the 
bank and the principal debtor. 

The Civil Judge of Lucknow discharged from liability both 
the present appellants, on the ground that the bank had given 
time to the debtor without the consent of the suretie.s. In his 
judgment, which exonerated the estate of Katherine Hodges, he 
found that she was not illiterate or uneducated, and that she was 
TiQithBvB. parda-nashin nora “ quaai-parda-naskirt,,'’ that having 
been the term employed to denote her alleged position. There 
had been no evidence whatever to show that the bank was aware 
of there having been any undue influence exercised over her, nor 
was there any such influence or misrepresentation. 

The judgment of the Judicial Commissioners’ Court, on the 
bank’s appeal, was to a different effect. The Commissioners found, 
however, in concurrence with the first Court, that Katherine 
Hodges was in an independent position and entered into the 
contract of suretyship without being influenced unduly by her son- 
in-law or anyone. Her act in so doing was a reasonable one, and 
she had executed the bond with a free will and with intelligence. 

As to the plea that the bank had discharged the sureties 
by giving time to the principal debtor, the Court was of opinion 
that there was no contract to grant time from September 1886 
to the December following, and that as to the allowance of 
time from July 1888 to May 1889, the contract to grant it was 
between the bank and Mrs. Oldham, and not between the bank 
and the principal debtor. The sureties, therefore, in the judg- 
ment of the appellate Court were not discharged, and a decree 
was made against both for the amount claimed. ‘ 





Hodges 

m * 

The 

Delhi 

AXD 

Loydox 

Bank, 

Limited, 






mi 

■■i ^ 




:-b 




lii: 


■ I 




: 


llili: 


m 


1 








' .1' 


'' ' ^ * r' ! 


a:#-; 







I 


.4 

i' 







I 


✓ 










Hobgbs 

if. 

Thp 

Bbiihi 

AKB 

Lonboj* 

Bknk, 

lilMITBp, 


the INDIAN LAW REPOETS, [voL. XXIII. 

Sil W. H. Rattigan, Q. 0., Mr. J. Ashton, and Mr. L. 
ReGrnyiher, for the two appellants who had filed separate cases, 
rabmitfed that there was error in the jiiflgment of the appellate 
Court, which had been grounded on tne constrnotion of the 
sureties’ agreement in reference to the effect of de dings between 
the bank and the principal debtor. For the first appellant it 
was argued that Katherine Hodges had not entered into a valid 
contract binding upon her estate, either in purporting to become 
a surety for Colonel Oldham, or in executing the deed which 
contained the clause to prevent the operation of the ordinary law 
from taking its course ; that the giving time by the creditor should 
exonerate her-Indiau Contract Act, 1872, section 136. The 
defence l.ad been throughout set up, and it was contended now, that 
if she was not actually a pcirda-nashin in the strict sense of the 
term she was m a position resembling a lady of that class, and from 

knowledge of social matters, 
entitled to the equitable relief afforded to that cla^s when they 

had been sued on contracts which they had purported to enter into 
W whhT r®' been used, was not one' 

Im ng hv^ in much seclusion, according to the usages of the 
Muhammadan adies among whom she was born, she was so 
situated as that ,t could be claimed for her that unlei it had been 
proved that due care had been e vercised in explaining the transac- 
tion to her, she should not be held bound by itj and that it should 
also be considered how open such a person might be to the per- 
.uamon of t ose about her. This was an improvident act X 
part, to involve her estate, and it was not apparent that the contin 
gent consequences of her act were known to her. The case had 
required tJiat she should have had the advice of some competent and 
independent person, or at least have had an opportunity to oo^s^ 

rintrTM ® propositions showing the 

extent to which a contracting party was bound tr, i 1 

fet. « sLleil i. the s; JOavite v. a. 

„ W (1878) t B», 8 Ch. »„ 469. 
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a question of burden of proof, as the whole evidence was before 
this Committee, but instead of that neccssit} , the plaintitf nas in 
the position that the traps tction might be declared invalid Tliere 
had been no sufficient evidence tliat the transaction had been 
undeistood by Kitherine Hodges, and rhat she had entered into 
it of her free ^\ill. Reference was made to Wapd Khar) v 
Raja Etvas Al% Khan (1), Mana'ia Bibi v. Sakiiia (2), Lalli v. 
Ram Prasad (3). The extent of the liability of the first 
appellant to pay out of the estate of Katherine Hodges liad not 
been rightly defined. The judgment below had held him liable 
for all the balance of her late liusband’s estate that was in her 
ostensible pos'ession at her death. But there were claims upon 
tliat estate under her late husband’s will which might be preferred. 
It was a matter of account to what extent the representative of 
Katherine Hodge’s estate was liable in respect of it upon the 
present claim, if at all. 


As regards the second apipellant Craster, he was a «urety 
only by the terms of the deed on its general purport, and he was 
entitled to rely on the ordinary rights of a surety, including the 
right to be relieved of liability when the bank by a binding con- 
tract witli Colonel Oldham had given time to the latter as the 
principal debtor. 

Air. A. CohsTi) Q C., and Air. J. D. Mttyns, argued that there 
was no act that the bank had done whereby the sureties’ discharge 
from their liability could be daimed. The stipulation in the 
deed that no dealings betsveen the bank and the principal debtor 
should effect their lelease was valid and operative. Nor was 
there anything inequitable in enforcing that stipulation. It 
was true that sureties did not become principal debtors on the 
execution of the deed, but remained sureties as long as the debtor 
continued to pay instalments. They became principal debtors as 
soon as Colonel Oldham, the borrower, made default in the terms 
fixed for repayment of the debt. Tlie sureties were liable, and 
section 135 of the Contract Act, 1872, did not apply to them. 

Regarding Katherine Hodges there was no such position recog- 
nised by law as that of quasi parda-nashin. The evidence 


(1) (1891) h. E., 18 I. A., 14,4.8 1. 1. 
B., 18 Oalo., 145. 


(2) (1891) 1.1..®., 14 AU, 8. 

(3) (1886) I.L.E,2AU,74. 
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_ showed thatehe was not a parda naahio, and that she was a person 
oi superior ^ mind, and of business capabilities Tbns she could 
not e considered to be a person requiring the protection claimed. 
They referred to Mohamed Buhk Khan v. Hos.eini Bihi (1). 
As to costs reference was made to Marshall v. Willder (2), where 
an executor had defended a suit. 

Sir W. ff. Rattigan, Q. 0., replied. 

Mterwards on the 2lst July 1900, their Lordships’ judgment 

was delivered by Loed Hobhouse:— 

The appellants in this case were defendants in the suit brought 
1>> the respondent bank. They had different defences, and their 

sTrrtedT-'- 

ing and miVhVr^l ^ Weal is an irregular proceed- 
ngand might easily result m inconvenient consequences. But 

j lave een allowed to lodge separate cases and their Lord- 
lent appeal will not cause any embarrass- 

nurnose^o^^ documents were executed for the 

^rpose of securing a loan made by the Bank to Colonel, then 

LuTkl? Native Infantry, then quartered at 

OWl ’“denture made between Colonel 

Oldham of the first part, Katherine Hodges, widow, of LoodiaL 

rellrnt r* Tl ^ Lieutenant in the same 

regiment of infantry, of the second part, and the bank of the 

lard part After mciting that Its. 4,500 had at the request of 

the other three parties been advanced by the bank to Oldbam 

«Fn an agreement for repayment as thereinafter provided it “ 

and the pmiums on a life policy by monlhlHS 

800, beginning on the 10th March next- f ^ * 

“ “ : ir,r‘ew' 

of the deed runs as follows:— J-aeiast clause 

“•ata Arthw Oldham and thHaid^ K although as between the 

« K. Hodges and J. S B !! !* the sold 

R-, 15 Cale., <584, ’ (^828) 0 B. and 0., CB5, 
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" said Artliiir Oldham, yet as between the said K. Hodges, J. 0. B. Craster and 
^*the said Bank, the said K. Hodges and d. C. B. Craster are to be considered 
**as principal debtors to the said bank, so that the said K Hodges and J. C. B. 
** Craster, their heirs, executors or administratois or either of them shall not 
be discharged or exonerated by any dealings between the said Arthur Oldham, 
** his heirs, executors or administratois and the said Bank, whereby the said 
Hodges and J. C. B. Craster as suieties only for the said Arthur Oldham 
" would have been so discharged or exonerated. ” 

The second of the three documents is a letter written by Mrs. 
Hodges to the bank. It states that she hands to the bank cer- 
tain certificates for shares in other banks with a power of attor- 
ney to enable the bank to sell them. In the event of her loan 
account with the bank (joint and several with Oldham and 
Craster) becoming out of order by infringement of any of the 
conditions of the bond securing it, the bank may sell for the credit 
of the loan account. The third document is the power of 
attorney mentioned in the letter. 

On 8th June 1886 Mrs. Hodges died, and the appellant 
Robert Hodges is her administrator. In September 1886 
Colonel Oldham failed to pay the instalment due to the bank. 
He applied for delay^ but was informed by the bank that it 
could not be granted without the consent of his sureties. Craster 
consented to a delay of four months, but no consent could be 
given on the part of Mrs. Hodge^s estate to which no representa- 
tive had then been appointed. 

After this much time was consumed in applications by the 
bank for payment and proposals on the part of Oldham for 
delay. On the 26th July 1888 Mrs. Oldham, wife of the Colonel, 
executed a bond whereby she charged her interest under her 
father’s will in consideration of the forbearance of the bank 
from suing Oldham, Hodges and Craster till the 1st May 1889, 
This suit was brought on 2nd May 1889 to obtain payment from 
the parties personally liable and from the estate of Mrs. Hodges, 

The defences raised by Robert Hodges, which are now mate- 
rial, are these : First he says that Mrs. Hodges was a q%asi^ 
pmda^nmhm lady, of no education, unable to read or write 
Hnglish, and quite incapable of understanding the terms of the 
three instruments in question which were not explained to her, 
md on % hioli she had no independent advice. Secondly, he says 
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Judicial Commissioner’s Court : 

“M.3 Hodges was by birth a Kasli.uiri, sister of . well lrn„ tr , 
“gentlemaD, a political peusioner Mr HosL Kiohmhi 

“tbaU estate, aud da-d during the' Muti'uy fir. Hod' 

“Ludhiana till October of • wufciaoed to live iu 

“Keveieud J Woodside at Uadour“Tu^Oe“tS 1 SS - ““ 

“her son in-law, Major Oldham, at Lucknow She" 

“wental capicity. She could not understand En I'^I superior 

‘«riteU.da in the Eoman character Her h lits ’ , 

“this couutry. She did not a,v„„ K 4 “ "atiyo in 

“ of fuonds . ithm natives oi the ..o'nntirrE ‘‘ 

“of the country before whom she a '^’tob natives 

“though Mis. Ldgl hadgl iL r“l 
“^uch a, getting merest on her « 

“Colonel an,l Mrs. Oldham she njInT^rall ^ to 

Hodge? has admitted that ti w^pondont 

“Enghud, Mrs. Hodges tiansacted n 'f certain lemiitances to 

“ There can be no doubt that for 07 VC . 1 25). 

“and success, possibly with somo'assisTalLtor^nd?*®'"* 

withMrHoCSnawI 

when she must have been hardly^fiff fte year 1838 
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the Presbyterian ChiirclL She then took the Chrifetian name of 1900 

Katherine and retained it during her life instead of her birthname 

. IloDans 

of Piyari Pluinao Ivlmiuiin. Her children, five in number, ere ^ I 

aJI baptise] into the Christian Cimreh. Her husbaiKl was kiOed Ltmi: 

at Dellii in 1857. It does not appear tliat she over ceased to be LoSeK * 

Miihammaclaii in religion, and she clearly was of that religion 
both before her marriage and daring her widowhood. But the j 

fetatemeiiu that her habits were those of a native Inlian must • 

be taken subject to the (|ualifieatio!i necessarily rosultiog from j 

the events of her life, and to the fact that duiing widowhood ■■ 

she resided much with Mr. Woodside, a Christian mi^sionarv, 
and appeared uncovered before his male sexvants as well as her 
own. 

In this part of the ease there is no discrepancy in the evidence 
except on some small immaterial details, and none at all in the 
findings of the two Courts. It is abundantly clear that Mrs. 

Hodges was not a parda'^nasJan, The term quasi-^parda-nashin 
seems to have been invented for this occasion. Their Lordships 
take it to mean a woman who, not being of the p%rda-nashin 
class is yet so close to them in kinship and habits and so secluded 
from ordinary social intercourse, that a like amount of ineapacit). 
for business must be ascribed to her, and the same amount of pro- 
tection which the law gives to parda-nashins must be extended 
to her. Ihe contention is a novel one, and their Lordships are 
not favourably impressed by it. As to a certain well known and 
easily ascertained class of women, well known rules of law are 
established, with the wisdom of which we are not now concerned. 

Outside that class it must depend in each case on the character and 
position of the individual woman whether those who deal with 
her are or are not bound to take special precautions that her action 
shall be intelligent and voluntary, and to prove that it was so in 
ease of dispute. Mrs. Hodges was an independent woman of 
more than ordinary capacity for, and experience in, dealing with 
property. It would be very unjust to hold that the bank was 
bound to treat her on any other footing. 

Aa regards ihe allegation that the security giveu by Mrs. 

Hodges ^yas proeurcHl by undue influence and misrepresentation 
on 10 pait of 1,1 k Oldhams tliero is absolutely no evidence beyond 

23 
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The learned Judge can hardly have been serious in treating 
Mr. Wood'^ide^s opinion as evidence. But great stress has been 
laid at thi^ Bar, and was evidently laid in the Courts below^ on the 
hardship which the last clause of the deed inflicts upon the sure- 
ties, and on the consequent probability that they would not have 
borne their part in the transaction if its exact effect had been ex- 
plained to them. That its exact legal effect was not explained is 
probable enough, seeing that Counsel at this Bar found it difficult 
to say what effect it would have except the effect of avoiding the 
rule by which the sureties are now seeking to protect themselves. 
That rule, though established in English law, and imported into the 
Indian Contract Act, section 135, without express mention of all 
the qualifications which attach to it in England, has often operated 
as a surprise and hardship on creditors. It has long since become 
a common thing, at least in England^ for prudent lenders of 
money to prevent its application by provisions like that which is 
found in the document under consideration. Whether that prac- 
tice has been so common in India is not apparent. But it has 
been the practice of the plaintiff bank, and this deed was copied 
from a printed form. Neither of the Courts below intimates that 
there is anything unusual in the provision, nor that in this parti- 
cular case its insertion was in any way improper or calculated to 
deceive. 

It seems to their Lordships not only not probable but highly 
improbable that a lady who was knowingly and willingly making 
herself liable for the whole debt in the, only too likely, event of 
Colonel Oldhanfs default, should draw back from that engage- 
ment on being informed that if it go Chanced that the bank gave 
indulgence to Cdbnel Oldham of ^ kind which is Usiially calcu- 
lated to benefit all the debtors alike, her liability to the bank 
Would still continue. The addition to her responsibility was a 
minute one. Having swallowed the camel she would hardly 
strain at this gnat. 

Nevertheless the District Judge having found that Mrs. Hodges 
eteouted the deed as surety, as she undoubtedly did, proceeds 
to treat it as if there were nothing else in it, and holds that she 
Was disclurged wlien time was given to Colonel Oldham. 
does not bestow any examination on the question, or eyen put ihe 
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“will bo security with you. She is lodging bank shaies as exfcia seunity. 

“ Colonel Oldham’s life will he insured for a sum of Bs. 14,000, and Colonel 
“ Oldham will repay the loan at the rate of Bs. 300 per mensem * I “said, 

“ ‘ Well, you must recollect I have no other means besides my pay, and should 
“anything happen to prevent Colonel Oldham paying up, I can’t do so.’ 

“ Mr. Langdon said, * In the face of the security of Mrs. Hodges, and the 
“ shares that she has lodged and also Colonel Oldham’s life being insured, I do 
“not see how you can run any great lisk since Colonel Oldham is p lying 
‘‘Bs* 300 a month, and in the event of his death we get the Rs. 14,000 Life 
“ Insurance/ I said, * Very well, you accept me as a co-suioty for the amount/ 
He said, ‘Yes ; a deed will bo drawn up by w’hich you will become surety to 
the bank/ ” 

Langdon says that this account is correct in the main, but he 
will not speak to every detail (p. 267) ; afterwards adding that he 
is convinced that he told Captain Craster that he would be a 
principal debtor ; only that the bank would not call upon him 
nnlesa Oldham failed (p. 258). 

The deed was brought to Craster for his signature by Oldham 
on the Rifle Range at Lucknow. He executed it without making 
any attempt to read it ; relying as he says on Oidiiam, who told 
him that it was the bond drawn up in accordance with his agree- 
ment made with Langdon. As to the tenor of the deed he says : — - 

“I understood the liability of a principal to be greater tlian that of 
^ surety. I object to being called a principal debtor. Had I read the passage m 
Exhibit A I, ‘are to be considered as principal debtors to the siid bank/ 

“ I would never have signed E\bibit A I. The said passage is quite plain to me 
“ I have borrowed money once of the bank. I had to sign and get surety 
“also. I can’t remember if that transaction was pinor to the one in suit.. 

“ The look of the paper I signed for that tiansaction w’as something like 
“Exhibit A I. Had a stamp above and writing below. I did not read the 
“paper for that transaction. I repaid the money. ” 

Colonel Oldham says that he told Ci’aster what Langdon had 
told him; that all would be Jointly and severally liable. ^^The 
bank may comedown on you directly without reference to 
(p, 254). And again (p. 255) I took the bond to him 
myself. I did not read it to him. I explained it to him 
^ fully that he was responsible irrespective of me. It was fully 
explained to him that he would jointly and severally be 
liable. 

In fact both Langdon and Oldham^ if they correctly remem- 
ber what they said, appear to have represented the liability of 
the sureties not as something less but a s something greater" 
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Crasier* But; putting all the evidence together, ilieir Lordbkips 
are satisfied that Craster was given to under'^tand, perliap^s even 
too broadly, that in his liability to the bank he stood upon an 
equal footing with Colonel Oldham and Mrs. Hodges. 

The District Judge granted a decree against the Oldhams and 
dismissed the suit as against Hodges and Craster with costs. The 
Court of the Judicial Commissioner gave a decree agaimt all the 
defendants. This their Lordships hold to be right, though they 
* differ as regards the grounds on which it should rest. The decree, 
however, is against all the defendants personally to pay the whole 
sum found due or accruing due. That does not recognise the re- 
presentative position of Robert Hodges, who is only brought here 
as administrator of his mother’s estate. In delivering judgment 
the learned Judicial Commissioner states that Mrs. Hodges was in 
the possession of her husband’s estate and remained the ostensible 
owner of the balance with consent of her sons, and that she was 
treated as the owner of the entire property by the defendant 
Hodge*3 in his application for probate. He states a formal finding 
on the sixth issue, thus : I find that the defendant Hodges is 
liable to the extent of the entire estate in the possession of 
Mrs. Hodges.” It does not appear that this record contains 
the requisite materials for trying such a question, which is more 
appropriate for a separate inquiry ; and it is not disputed by the 
plaintiff’s counsel that, as Hodges has not admitted assets, it 
would be more regular to ascertain the measure of his liability by 
inquiries in the execution of the decree. Their Lordships think 
that it would be right to add to the decree as follows:— —^*But as 
regards the defendant Robert i^athaniel Hodges this decree is, 
except as regards the costs hereby ordered to be paid, made 
against him in his representative capacity. Let all proper 
inquiries be made and accounts taken for the purpObO of ascer- 
taining the amount of the estate of Katherine Hodges, and the 
liability of the bank shares pledged by her, and of her adminis- 
trator Robert Nathaniel Hodges, to make good the debt due to 
the plaintiff bank.” Their Lordships will humbly advise Her 
Majesty to dismiss the appeal, and, with the qualification just 
mentioned, to affirm the decree. As regards the costs of the 
appeal, the case of Captain Craster has wholly failed, and the cast 
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This appeal arose out of an order made in execution of a decree 
dated the 12th November 1887. The present appellant and 
respondent were plaintiff and defendant in the suit which resulted 
in the above decree against the Raja for possession of ihe estate 
claimed " with future mesne profits.’’ The order of the Dis- 
trict Court executing that decree was made on the 22ud July 
1896. To this they were parties as petitioner and objector, and 
afterwards, on this appeal, the former was represented by Jjal 
Raghu Saran Singh. 

On the 19th July 1889 the decree of the District Judge, dated 
the 12th November 1887, was reversed on appeal to the High 
Court. This decree, however, was affirmed and restored by an 
Order of the Queen in Council, dated the 11th Alay 1895, and 
possession of the land was delivered to the decree-holder on the 
80th November 1895. His petition then filed for execution of 
the decree for future mesne profits claimed them from the 2Srd 
September 1886, the date of the filing of the suit, down to the day 
of possession. To this the counter-petitioner objected on the 
ground that mesne profits were restricted to the period of three 
years from the date of the decree by section 211, Civil Procedure 
Code, and that this date wa“ the 12th November 1887, The Court 
executing the decree originally of that date, but affirmed by the 
Queen’s order eight years later, held on the 22nd July 1896 that 
the proper date for fixing the commencement of the throe years 
was that on which the decree was originally made, the 12th 
November 1887, as that decree had been affirmed in every parti- 
cular by the Order of the Queen in Council on the lllh May 
1895. 

On an appeal to the High Court (Knox and Burkitt, JJ.) 
a preliminary objection was taken that the order made in execu- 
tion on the 22nd July 1896 was not appealable under the Code of 
Civil Procedure. This objection was disallowed by order of the 
8th February 1897, the Judges being of opinion that the order in 
question was in the nature of a final order, practically dismissing 
the claim of ihe decree-holder to mesne profits for a period of 
between five and six years. 

Having, accordingly, heard the appeal the High Court set 
aside the order. Their judgment is reported at length in Bijai 
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Bahadiii' v. Bhnp Indar Bahadur Binqh (I") Thp 

ina,.uc.u f’ ; • f". ''''' tlieir 

enlWced wv tl‘ <3e«-ee to be 

itn Oi-iltr m C onncil of the 11th May 1805. Ent 

mid tSi embodied in that order 

md taking i.sd to trom E, wa, the only enforceable decree -and 

> ‘ Pi'Jje‘l ‘■eetion 21 1, Civil l‘rocedure Code. Tiiey found that 
tlio phuntitf na. entitled to recover mesne profits'f^r 4d 

-’‘-^^‘^-uitwasin.titntl Ijn o 
film im If"’ fi- f ^terelfter 

Tl e coimter-pe itioner having appealed against this order. 

• -t. A, Moss, ioT the appellant, argued that there 

fcoXo°f “o 1"Mtio» whothir 

or not. 1 hat Older fixed the period for mesne profits but wa=, 

bylTir .to ‘“"‘"J' “0 be’&ll„«a 

1 oidei attei the necessary inquiry. It was not one nf 

^ode 

On the main question decided by the High Court relatimr to 
he date from which the three year, iu section 211 of the Cod^e of 

cirncil''°rf "'i'frv ^as argued that the order in 

Novembei ifs? in f restoring the order of the 12th 
Novembm lSS? in its entirety, with no alteration of the date 

fiom which mesne profits were to he calculated had left the dJ ll 
the anginal decree, for the purpose of fixing that date at * 

JBg the only one authorized. By the rigtLniwtl f ^ 
vision in section 211 of the CnL f n , 

would bo as n Civil Procedure tbe period 

had derided it to hT- thlt”'™® r” P™**® 

recoverv of meeo. "odtf f T” *’ “* "==?»->*»* f« ‘he 
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be, acoorcliug to the Civil ProacJnre Code, bv brlnglr" a ■I’iS for 
them. He referred, ia conriectiop with tae fire'itioa ra‘’''1, !o 
Fahhm'uddin Makoiued AUmn Gkou'J.h.i'y x. OJfiaai Vnt'-Ue oj 
Bengal (1) i Ptmmchand V. Jtoy Radhold'-han (2); A-ivado- 
Jeishore Das Bakshi v. Anundokislhore Bots>’ (3) ; Gi^iund ( liVi'- 
der Lahiri v. Shikhareswar Hoy (4). 

Mr. W. A. Baikes, for the respondeat, \v.as nrd ho.''i’d. 
Afterwards, on the 214, Jaly, their Lo'\14!ips’ indguionl was 
delivered by Lord HoBHOtrsi: : 

This appeal is presented agiipst .an order m..de ,n the coui.«e 
of execution proceedings. The plaintiff in n. who was the 
original respondent in the appeal, claimed poa-ession ox land. 
Oil the 12iii Novena ber 18S7 the District Judge p issed a decree 
in his favour, ordering pos^e-sion, and adding “ the plaiitiffis 
also entitled to future mesne profit's.'’ The dcfenda.it now 
appellant appealed to the High Court, w'ho on the 19th July 1889 
reversed the decree and dismissed the suit. The plaintiff tlioa 
appealed to the Queen in Council, who, on the 11th May 1895, 
ordered that the decree of the High Go-rt ''houhl be levorsed and 
the District Judge’s decree of the 12th November be fiffirmcd. 
After that the plaintiff prosecuted his claims in txocntion of 
the decree so affirmed by the Queen in Council. Ho recovered 
possession on the 30th November 1893. Then he proceeded to 
recover mesne profits. He claimed them from the 23ru September 
3886, on which dxy his suit was brought, down to the recovery 
of possession by him. The defendant objected that no decree 
remained to be executed except that of the Quoen in Council 
Which made no mention of mesne profits; but the District Judge 
held that the Queen’s Order had come down for execution and 
“ its effect causes reference to be made to the oi’igin.nl decree of 
this Court as a final decree in .all applications for execution.” 
■^e,ving thus settled that the Q,uGeu s Order gave mesne 
profits by reference to the original de-’reo the District .Indga 
went on to frame issues. The second of such issues was, For 
what period are mesne profits recoverable ? ” It was arranged 
that this issue should ho treated as preliminary to taking 
(1) (1881) I,.E, 8 I. A., 107 ; I. L. ( 3 ) (1889) I. L. E, U Calo., 53. 
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to dispose of it in the first instaLe, ^ ^v^nimi 

The High Court felt consider-bJp i* 
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k«<i tried tie qmatiop .eparetely “™, l ,d 

in n fotmel order. Til r™;, , kh finding 

claim of the decree holdet^for some'fi 'i''’“«5cs the 

tka. in e yeay e Oo : T?' “<• 

considr-r- ;7„ - 1 '“^ 

the ordinary prioeiplce applicable ,„ 7 b 7e"tilT“ r‘'” j" t 
ships think not only that the H,<.h P. Lord- 

oular circumstances of the case but fl Ttl Parti- 

-ly upon the accident thattheB!:;:- !^^^^^^^^^^ 

conree of frying the liability to account in 1 convenient 

deciding it in a separate judgment. His ft .• 
its es'ence and would bo so eonitl ' i ^®cision is a final one in 
combined With 

«p]e a decree for account made at the hearino- of To 
final against the party denjing liability tf ’ 
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relate to appeals. That is triiej and their Lordshipa turn to the 
Code to see what it says. 

SectioE 540 gives a right to appeal to the proper Court from 
the decrees or from any part of the decrees of Courts exercising 
original juric-diction By section 2 a decree is thus defined, The 
formal expression of an adjudication upon any right claimed or 
defence sot up in a Civil Court, when such adjudication so far 
as regards the Court expressing it deckles the suit . . . An 

order .... determining any question mentioned or referred 
to in section 244, but not specified in section 588, is within this 
definition.’’ Section 244 is that which gives to the Court 
engaged in executing a decree jurisdiction to determine questions 
arising between the parties relating to the execution of the decree. 
Section 588 specifies a large number of orders from which appeals 
lie, including many made in execution proceedings but not includ- 
ing such an order as the one under discussion. It appears to 
their Lordships that the plain meaning of section 2 is to make 
this order a decree appealable under section 540. Mr. Ro^^s has 
mot shown any reason why the words of the Code should not be 
construed in their plain and obvious sense. On the contrary, the 
obvious sense is that which best accords with ordinary con- 
venience and ordinary rules of practice. 

Turning from this purely technical question to the substance 
of the appeal, the High Court found the i^sue before them to be 
very simple. The Di^rict Judge held that it turned on the con- 
struction of sections 211 and 244 of the Code. Section 214 pre- 
scribes that questions arising in execution including this question 
should be decided in the execution and not by separate suit. Sec- 
tion 211 enacts that in suits for possession of immovable property 
the Court may provide in the decree for the payment of rent or 
mesne profits in respect of such property from the institution of 
^^the suit until the delivery of possession to the party in whose 
favour the decree is made, or until the expiration of three years 
^^from the date of the decree (whichever event first occurs)/^ 

The effect of the District Judge’s application of these sections is 
somewhat startling ; because, though executing the Queen’s Order, 
he holds himself to be limited in point of time as though he was 
executing his predecessor’s decree made in his own Court, and he 
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propertv and'all ^ lecovenng the income of hi? 

propeity, and allows Ins opponent to keep it. 
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language of the decree of 1887 f>i i • the 

own date. If there h la j ^ carries all profits up to its 

May 1895 section 211 f® after the 11th 

end to the order of th “to operation with refer- 

the order of that date. But to call it into operation with 






ej i 1. v..i 




ALLAHABAD &EREES* 


169 




VOL* XXIII.] 



referejQce to the deoiee of the 12th November 1887 is to deprive 
the later order of its obvious meaniog. It is true that one of the 
arguments used for the defendant was that the later order has 
no meaning as regards mesne profit'^ because they are not expressly 
mentioned ; but that is clearly wrong and was hardly pressed at 
this Bar. 

Agreeing with the High Court their Lordships will humbly 
advise Her Majesty to dismi&s the appeal and the appellant 
must pay the costs. 

Appeal d isomssed. 

Solicitors for the appellant : — Messrs. Barrow and Rogers. 

Solicitors for the respondent ; — Mr. T, (7. Summerhays. 
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Before Mr Blair and Mr^ Justice Aihman. 

QUEEN EWPUB'^S v. KEDAH NATH^ 

Criminal Brooedifre Code} section 133— Bn uancc — Bncroachmeni upon 
unmetalled portion of a Government road» 

JSeld that any obstruction upon a public road is a nuisance witliin the 
xneaning ©f section 133 of the Code of Ciiminal Fiocedure, whether in point 
of fact it causes practical inconvenience oi not. 



This was a reference made by the Additional Sessions Judge 
of Agra under section 438 of the Code of Cnminal Procedure. 
The facts of the case sufficiently appear from the order of the 
Court. 

The Government Pleader (Maulvi Ghwlam Mnjtaba) in sup- 
port of the order of the Magistrate, 

Blair and Aikmak, JJ. — This matter has been referred to us 
by the Additional Sessions Judge of Agra with a recommendation 
that all proceedings held in a certain case to be hereafter described 
should be set aside. It appears that one Kedar Nath made an 
application to the District Magistrate of Muttra on the 30th of 
January^ 1900, asking for leave to erect a watering trough for 
cattle on land described by him in his petition as nazul land^ 
and forming part of^ or adjacent to, the public road between 
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1901 Muttra and Dig. We find it difficult to understand how such per- 
' QrEBK- ^ mission should have ken sought if the site of the intended trough 
EMt-Mss had been the private property of the petitioner, there being no 
force in the locality to prevent a mm from building as he 
chose upon his own laud. The Magistrate referred the question 
to the d’ahsildar for report. The Tahsildar, accepting the posi- 
tion taken up by the petitioner as to tho proprietorship of the 
land, reported that no public inconvenience would bo caused by 
the erection. The matter was then referred to the District Engi- 
neer, who reported that the erection would bo au encroachment 
on public land, and ought not to be sanctioned. Thereupon 
the District Magistrate made an order, no doubt intended to be 
an order under section 133 of the Code of Criminal Procedure, 
but which, owing to «ome mistake in the office, was wholly mean- 
ingless. The mistake, however, was found out, and the Magis- 
trate issued a fresh and valid order on the 12th of June, 1900, 
At some time before those last mentioned orders the petitioner, 
without waiting for the granting of hi« petition by the Court, had 
erected the watering trough, and, it appears to us beyond substan- 
tial doubt, on the very site on wliieh he had asked leave to erect 
it. The Additional Sessions Judge in his order of reference 
remarks that a contention n as raised by Kedar Nath that when he 
failed to get the permission applied for on the 30th of January, 
he built a watering trough on his private land. We find no trace 
of any such contention on the record. It appears to us that the 
site upon which he erected w’as the very site upon which he had 
asked leave to erect it ; but that, finding himself confronted with 
the difficulty that the land was public land, he withdrew his 
admission to ‘that effect and set up the eoutention that this land 
was his own private land. When this plea was raised before the 
District Magistrate, he overruled it, holding in substance and 
effect that this was not a bond fide contention. Therein he was 
acting within his discretion, and acting rightly. The contention 
of the applicant upon the matter of jurisdiction having been over- 
ruled, the Magistrate, in accordance with the application of the 
petitioner, appointed a jury to try whether the order made by 
him was a reasonable and proper order. A Jury of five was 
accordingly appointed. The 1.3th of July was fixed as the ckfe’ 
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upon which their verdict should be delivered. Before that date, 
i.e., on the 7th of July, two jurors nominated under the provi- 
sions of the Act by Kedar Na+h, both of whom were practising 
pleaders, applied to the Court of the District Magistrate for an 
enlargement of the time within which to deliver their verdict, on 
the ground that professional eugigenionts rendered them unable 
to attend on the 12th to accompany the other jurors to view tho 
locality. Dor some reason or other unexplained, no order was 
passed on their application until the 11th of July, and it was 
then rejected, apparently on the ground tliat it was too late. The 
order appointing the jurors was dated the 4th of July, and 
we think that the ajiplication for enlargement of time made on 
the 7th and upon the grounds stated was neither a tardy nor 
otherwise an unreasonable application. There is, however, one 
ground of objection taken by the applicant for revision in his 
petition which does not appear to have attracted the notice of the 
Additional Sessions Judge j and it is one whicli, in our opinion, 
goes to the root of all proceedings held after the due and legal 
appointment of the jurors. This application ought to have been 
dealt with by the Magistrate who appointed the jury and by no 
one else. In some unexplained way it came before Mr. Dewar, 
who had been appointed foreman of the jury, and who took it 
upon himself to deal with and reject the application. Such rejec- 
tion had, under the circumstances, no legal validity. The appli- 
cation upon which tliat order was made must be taken to be as 
yet undisposed of by any judicial authority. Until it lias been 
so disposed of no proceedings can bo hold to be valid. Tho ulti- 
mate order made by the Magistrate and purportiug.to be an order 
under section 141 of the Code of Criminal Procedure must there- 
fore be set aside, no duly empowered Magistrate having exercised 
his discretion whether or not to extend the time to the jurors to 
give their verdict. Such an exerci-e of discretion is a condition 
precedent to tho passing of «uoh an order. The power to extend 
or refuse to extend time is expressly conferred by the last clause 
of section 138 of the Code of Criminal Procedure. 

In our opinion the explanations given by the District Magis- 
tmte entirely meet the objections of the Additional Sessions Judge. 
But the Additional Sessions Judge has not dealt with the matter 
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to whicli we have called attention, ^ye wish specifically to indi- 
cate our approval of the view taken by the District Magistrate, 
that the motive with which a public highway is obstructed is 
absolutely irrelevant. We also agree that any obstruction on a 
public road is a nuisance, whether in point of fact it causes 
practical inconvenience or not. The land upon which it is built 
may not be at the time necessary for the continuous use of the 
road. An increased traffic might make it so. 

We may add that although the verdict of the majority of the 
jury must be accepted by the Magistrate, this means that the jury 
should have heard together and tried the matter which had been 
referied to them; the decision of three of them acting in the 
absence of the other two is wholly invalid. For these reasons we 

set aside the order of the 11th of July, refusing to grant to the 

jurors enlargement of time, and all proceedings and orders subse- 
quent thereto. We direct the District Magistrate to take up the 
case from that point, and to deal with the application of the two 
jurois for enlargement of time to the best of his discretion. 


APPELLATE CIVIL. 


SeforeStr Arthur Straciei/, Knight, Chief JmUoe, and Mr fushoe Saner h. 

KALKA DFBE (Deckee-hoidee) «j. BISHESHAR PATAK and oihpes 

(Jtoq-ment-bebtobs) ^ 

Execution of dect ee~Zimitation—Aei Ko XV of 1877 findtan Limitation 

rdctjt Sch n, Art, 170. 

Beld that an application for execution of a decree, whidi was defectiTO 
only in that it stated incouectly the date of a previous application for execu- 
tion (such date being, under the circumstances of the case, quite immaioiial), 
and which was amended within thiee days of an ordei of the executing Court 
leqmiing the amendment, could not bo iioatod as an application not in accord- 
ance with law within the meaning of aitiole 179 of the second schedule to the 
Indian Limitation Act. 1877- Gopal Ohmder Manna .. Coeatn Lae Malay 
(1), followed ^ 

The facts of this case sufficiently appear from the judgment 
of the Chief Justice. 


triet*IXfof®ASad^°^5^T m.: 

(1) (18981 I* I*' ®‘. 85 Oaje., 594, 
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Mr. J. B^nieon^ for the appelknt. 

Pandit 8undaT Lal^ for the respondents. 

Steaohey^ 0. J. (Banerji, J.^ concurring). — ^We entirely 
agree with the view expressed by the Full Bench of the Calcutta 
High Court in Qopal Ghtmder Manna v* Gosa%n Das Kitlayy 
(1). In the present case the decree was passed on the 10th Sep- 
tember 1894. On the 10th September 1897, an application was 
made by the decree-holder for execution of the decree. That 
application was entirely in accordance with law, except in one 
particular : it stated a previous application for execution as hav- 
ing been made on the 8th September 1894, whereas the correct 
date was the 27th of August 1894. That defect was wholly 
immaterial, because, whether the correct date of the previous 
application was the 8th September or the 27th of August 1894, 
the application of the 10th September 1897 was equally within 
time. On the 17th of September 1897, the Court passed an oi*der 
returning the application for amendment within two days, and 
the application was returned for amendment on the 18th of Sep- 
tember. On the 21st September the order was complied with, 
and the application amended On the 28th September 1897 the 
I Court struck off the application on the ground that there had 

^ been delay in complying with the order,— —a delay of two days 

^ only in making an amendment of this extremely trivial defect. 

^ On the 30th September the decree-holder made a fresh applica- 

tion for execution, and that has been dismissed on the ground 
that the application of the 10th September was not an application 
for execution in accordance with the law, so as to give a fresh 
starting point for limitation under article 179 of the second 
schedule of the Limitation Act, 1877. The result, then, of that 
trivial defect, which was remedied almost immediately, has been 
^ that execution of the decree has been altogether denied to this 

I decree-holder, ^ who now brings this appeal The only possible 

. way to deal with this case is to treat the defect as too trivial to 

prevcnt fhe application of the 10th September 1897 from being 
an application for execution substantially in accordance with la^^ 
I We agree with the Calcutta and Madras High Courts in holding 
that that is what article 179 means. Any other view would only 



imi 

KaXiSwA 

P 

111 toil iStjUIAE 
P41Ak. 


I 


i 

I 


I 

li 



164 



Z»5»-n 

aatea tlia IStli Jaiiaary 1900* 

?871) 6B.L.K,64e. 


SiiJ»Qrdi3iate Judge of aiiaasli^ur, 
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oideis of Lie Couris below sef aside, and we dinct the fi -( ol , 
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Appeal decreed. 


before Mr. Jvshee JBlair ard Mr t„, 4 j j ■■, 

HAE SHANKAE PRASAD STVrw ft ^ 

SIlxGH (.froOMENT-DEBTOR) ». BAIJUATH das 

CMl V . (Decree-hobberb)* ™DAS 

...oi., „,b,e .. ,1. „.a„, 'i “‘T i " 

was capable of boiBg attached in cKecntion . which 

Sarida. AcAarjia v Sar.d^ >“ ^«ution of a decree against the vendor. 

flow *0 «d 

i;«,Aoi»n»tt p..,iarf (3) distinguUbed. Kka, v. 

The facts of this case suffideatly apoear fmm tha ? i 
of the Court. ^ J«<igment 

Munshi Jang Bahadur Lai, for the appellant. 

Munshi Qohul Prasad, for the respondents. 

Blair and Aikmah, JJ.-One question-and one only-i« 
urged m this appeal. A judgment-debtor sold his property to 
e ourt of Wards for consideration, part of which was present 
payment, and part of which was an annuity payable \o the 

ifrT *i”-, tali tt. ocTt 

theT^'r 1 «Pon ns that under 

e deed of sale the judgment-debtor undertook not to alienate 

such annuity. Incur opinion such a stipulation is wholly 

moperatiye to defeat the claim of a judgment-creditor. It seems 

0 us that the annuity foils within section 266 of the Code of 

di ' to the juJgment- 

The decree was obtained in 1874, and at that time and up to 
ilP^no^Iess than six years later, at which the pronertv wa* 

-R-v. ^ _ ' -* 


